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CORRECTIONS

State Trends in Corrections:
Managing Growth and Promoting Accountability

On any given day in 1995, five million people in the United
States were under the supervision of the criminal justice system.

by Betsy Fulton

Itis a rare occasion when an article on crimeported the largest increase in prison populations
and justice can begin on a positive note. Butat 27 and 18 percent, respectively. Only Alaska,

here we have it — the “Uniform Crime Report”

issued by the Federal Bureau of Investigation Figure 1
reported a 5 percent decline in national rates of  rare |NCARCERATION RATES PER 100.000
violent crime during 1994. While this reduc- ON 6/30/95 ’

]1.722

tion in crime rates cannot be attributed to any
one particular policy, it certainly is welcome
news. Other major correctional trends can bg
summarized in one word — growth. The past

of offenders under correctional supervision, an
increase in the number of prisons, an increase
in the number and type of community correc-
tions programs, and an increase in correctiong

expenditures. Along with this growth has come| &
a demand for accountability for offenders and
for criminal justice systems at the state and loca
levels. This article will first provide a brief sum-
mary of correctional statistics and then exam-
ine the ways in which some states are facing
the challenges of correctional growth and the

demand for public accountability. =
Correctlonal POpuIanns and COStS 100 300 500 700 900 1100 1300 1500 1725
Source: U.S. Department of Justice (1995)

On any given day in 1995, five million
people in the United States were under the suArkansas and South Carolina reported declines

pervision of the criminal justice system, with in their prison populations(See Figurel).
1. 5 million in prisons and jails and the rest on The probation and parole populations have
probation or paroléThe Department of Jus- also grown at an alarming rate. The latest sta-
tice reports an 8.8 percent increase in the numtistics available from the Department of Justice
ber of prisoners nationwide from July 1, 1994 estimate that by year end 1994, 2,962,200
to June 30, 1995, the largest one year increasgeople were on probation and 690,200 were on
ever recorded. Texas and North Carolina reparole, representing increases over 1993 popu-
lations of 5.7 percent and 10 percent, respec-

Betsy Fulton is a research associate with the Cenively.?For regular supervision, probation case-
ter for Law and Justice at The Council of State loads per officer ranged from 60 in Arizona to
400 in California with a national average of 117.

Governments.
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For regular supervision, parole caseloads per ¢ 92 percent of Oregonians favored alterna-
officer ranged from nine in Vermont to 135 in tive punishments for nonviolent offenders
North Carolina with a national average of“84. knowing that these punishments are less restric-
As one might guess from these statistics tive than incarceration and that many offend-
state budgets are being gouged by correctionatrs are living in their communities.
costs. Corrections is the fastest growing area < 88 percent of Oregonians favored manda-
of state appropriatiorfAccording to the latest tory treatment for offenders with alcohol or
available data, state correctional expendituregirug problems.
increased 340.4 percent from 1980 to 1992. + 96 percent of Oregonians favored restitu-
California, for example, plans to spend moretion, boot camps and community service for
on corrections than on its renowned system ohonviolent offender®’
higher education, according to its 1996 budget. A Vlermont Department of Corrections pub-
Most correctional resources are funneled intolic opinion study in the spring of 1994 found
prisons and jails to manage the exorbitant in-that:
mate populations. State budgets, however, have « Vermonters overwhelmingly endorse the
not kept pace with the growing probation andidea of making property offenders pay back the
parole populations. During a recent examinationvictims of their crime.
of correctional programs and resources, Joan e« Vermonters overwhelmingly favor using
Petersilia found that despite the fact that threecommunity work service instead of jail for
fourths of the correctional population is under drunk drivers, drug users, shoplifters, bad check
probation and parole supervision, only aboutwriters and young offenders in general.
one-tenth of the correctional budget is allocated « Vermonters overwhelmingly favor the use
to probation and parole agencfdRetersilia  of citizen boards to oversee the sentencing of
calls for a “reinvestment in community correc- nonviolent offenders.
tions” stating that “until we curb the criminal  « Vermonters, after learning about citizen
activities of the three-fourths of criminals who boards, strongly favor the use of community-
reside in the community, real reductions in based sentences, rather than incarceration, for
crime or prison commitments are unlikely. ”  a wide variety of nonviolent offenders, and even
repeat offenders.
What Does the Public Think? « Vermonters do not favor using community
: - : sentences for violent offenders, even on the first
_ Public opinion stud|es_ seem to Support an e s
investment in community corrections. The While favoring community-based outcomes
Edna McConnell Clark Foundation has CON" tor nonviolent offenders, Oregonians and Ver-

?hucted ?lémerggg_?hpubllc ﬁplnlfotnh StUd'etsdqvermonters are in no way relieving these offenders
€ past deca € results ot tnese StUIES o ypa need to be accountable for their behav-

consistently reveal that policymakers over- ior. Instead, Oregon and Vermont citizens are

eSt'm_?:]e the rl)tunltllve nhaturthI Arr]nerl_czfin CIt';jin favor of these low-level offenders being di-
zens.fne results aiso snow that when informe ectly accountable to the victims and commu-
about the purpose and design of correchonaL- :
. . ; . ities they harmed.

options there is a high level of public support
for alternatives to incarceration {in_d preve_ntlv_eLOnger Sentences for Violent and Repeat
measures. Two recent public opinion studies ”pffenders
Oregon and Vermont suggest that this suppor
is relatively stable, despite the continued move- While citizens show support for community-
ment toward tough crime policies. based sentences for nonviolent offenders, they

A statewide survey of Oregon residents con-also want violent and repeat offenders to be held
ducted in 1995 by Doble Research Associatesaccountable through more and longer prison
found that: terms. The past two years have been rife with
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the introduction of truth-in-sentencing, parole ishment in Connecticut in 1981, the average
abolishment and “three strikes” legislation.  time served by offenders fell to 13 percent of
Taking advantage of the federal govern-their sentences. After parole was reinstated in
ment’s promise of aid for prison construction Connecticut, the average time served was 60
as set forth in the 1994 crime bill, many statespercent of a sentence.
are adopting truth-in-sentencing reforms. These By the end of 1994, 14 states had adopted
reforms are designed to: enhance credibilitysome form of “three strikes” lat#,and nine
with the public; increase the predictability of additional states threw their hat into the ring in
the time to be served in prison; and exact retri-1995%" (See Figure 2). Most of these new laws
bution on serious and violent offenders. In call for lengthy, mandatory sentences for three-
1995, Connecticut, Florida, lllinois, Louisiana, time, felony offenders, some including sen-
Mississippi, New York, North Dakota, South tences of life without parole.
Carolina and Tennessee all passed legislation The “three strikes” legislation is creating
requiring 85 percent of a sentence to be servedserious problems for the state and local crimi-
and Arkansas passed legislation requiring 70nal justice systems in California according to a
percent of the sentence to be serifdthis con-  report prepared by the nonpartisan Legislative
stitutes a marked increase from serving only
48 percent of a sentence, the average in 1992.
A movement toward abolishing parole has
come hand in hand with truth-in-sentencing
reforms. In fall of 1994, the Virginia Legisla-
ture implemented truth-in-sentencing that re-
quired all offenders to serve 85 percent of the
sentences imposed and abolished discretionarny
parole release for offenders convicted of crimes
committed after January 1, 1995.
Parole boards are responsible for the discre}f
tionary release of offenders based on informa: . -
tion about an offender’s background and per- % SH -
formance in prison, and the offense commit-
ted. As of 1995, California, Delaware, Illinois, Source: Natioal Comniteeon Commriy Corrctions
Indiana, Maine, New Mexico, Minnesota,
North Carolina, Virginia and Washington had Analyst's Office (LAO). The report was pre-
all abolished discretionary parole rele&Sehe ~ Pared to advise legislators on the progress of
elimination of discretionary release does notthe law’s implementatiot.It found that prior
translate into offenders serving 100 percent oft0 the law’s implementation, 94 percent of all
their sentences; all prison systems in the nafelony cases in California resulted in a guilty
tion include some mechanism for early releaseplea. Approximately one year later, plea bar-
The difference lies in the review process whichgaining occurred at low rates of 14 percent for
triggers the release. In states that have aboloffenders being charged with a second strike
ished this discretionary parole release, anand six percent for offenders being charged with
offender’s release is often automatic, based or@ third strike. Furthermore, there is some evi-
a predetermined calculation and “good time” dence that first-time offenders whose convic-
credits. With discretionary parole, release is ation would constitute a first strike are even less
privilege which must be earned by demonstratlikely to plead guilty. This insistence on jury
ing readiness through positive behavior intrials is creating backlogs in the state’s courts
prison. Offenders may in fact serve less timeWhich they are attempting to address by divert-
under a nonparole system than under a parolég resources from civil trials. Due to the pre-
system. For example, following parole’s abol- trial detention of these offenders, jails are

Figure 2
STATES WITH “THREE STRIKES”” LAWS
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crowded and forced to release convicted offendof implementation, while in California, more
ers early. At the time of the report, officials from than 700 offenders are in prison under the leg-
the Los Angeles County jail reported housingislation after only one year of implementatién.
more than 1,000 three strikes defendants awaitT he Washington legislation applies to approxi-
ing trial. The impact on the prison system hasmately 20 serious felonié$.According to the
not yet been realized, but the LAO projects thatCalifornia LAO, the third strike can be one of
by 1999 the prison population will increase by 500 felonies.

70 percent, requiring the construction of 15 new

prisons at the cost of billions of dollars to Cali- Capacity-Based Sentencing Guidelines

fornia taxpayers. While the California legisla-  Aq of the end of 1994. 17 states had imple-
tion was initially aimed at violent and career ,anied sentencing guidelines to structure the

criminals, during the first eight months of the gonencing discretion of judges, and five states

law’'s i_mplemen;ation, in 70 percent of the cases,oq appointed commissions to study the ap-
the third strike involved a nonviolent offense. proact?® Many of these guidelines are vol-

Despite these systemic problems created by thgntary or advisory in nature, while others are
legislation, California lawmakers cite a 6.5 presumptive, or prescriptive, systems of sen-
percent decline in the state’s crime rate as amencing that calculate an appropriate sentenc-
indication of the law’s success. ing range within which judges are obligated to
The impact of “three strikes” laws seem to sentencé? Sentencing guidelines are typically
be a function of the offenses to which they designed to bring rationality into the sentenc-
apply. In Washington, for instance, only 33 jng process by eliminating unfair sentencing
offenders had been processed under the “thregractices and increasing deterrent effects of sen-
strikes” legislation during the first two years tencing. Increasingly, however, guidelines are

Table 1
CURRENT STATUS OF STATE SENTENCING GUIDELINES SYSTEMS?
Effective

State date Scope and distincitive features

Utah 1979 Voluntary; retains parole board; no permanent sentencing commission until 1983; linked to correctional resources
since 1993.

Alaska 1-1-80 No permanent sentencing commission; statutory guidelines’ scope expanded by case law.

Minnesota 5-1-80 Designed not to exceed 95 percent of prison capacity; extensive database and research.

Pennsylvania 7-22-82 Also covers misdemeanors; broad ranges and departure standards; retains parole board; encourages nonprison
sanctions since 1994.

Florida 12-1-83 Formerly voluntary.

Maryland 1983 Voluntary; retains parole board.

Michigan 1-17-84 Voluntary; retains parole board.

Washington 7-1-84 Includes upper limits on nonprison sanctions, some defined exchange rates, and vague, voluntary charging
standards; resource-impact assessment required.

Wisconsin 11-1-85 Voluntary; descriptive (modelled on existing practices); retains parole board.

Delaware 10-10-87  Voluntary; narrative (not grid) format; also covers misdemeanors and some nonprison sanctions; linked to resources;
parole board retained until July 1990.

Oregon 11-1-89 Grid includes upper limits on custodial nonprison sanctions, with some defined exchange rates; linked to resources;
many new mandatory minimums added in 1994.

Tennessee 11-1-89 Also covers misdemeanors; retains parole board; sentences linked to resources.

Virginia 1-1-91 Voluntary; judicially controlled, and parole hoard retained, until 1995; resource impact assessments required since
1995.

Louisiana 1-1-92 Includes intermediate sanction guidelines and exchange rates; linked to resources.

Kansas 7-1-93 Sentences linked to resources.

Arkansas 1-1-94 Voluntary; detailed enabling statute; resource impact assessment required.

North Carolina 10-1-94 Also covers most misdemeanors; sentences linked to resources.

Reprinted from Frase 1995
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also being used to gain control over limited cor-lations continue to exceed rated capacities. New
rectional resources. bills enacted in Ohio and Oregon provide ex-
The Minnesota Sentencing Commission tookamples of measures being taken to shift the
the lead in matching sentencing guidelines withburden of housing offenders from state-level
correctional resources in 1980 as part of theirsystems to local criminal justice systems, to
initial guidelines. The enabling statute for the encourage the expansion of sentencing options
Minnesota Sentencing Commission directedavailable to judges, and to promote account-
the commission to give “substantial considera-ability in sentencing practices.
tion” to correctional resources. Hence, a pri- The structure of corrections in Ohio is com-
mary goal of the commission was never toplex. The Ohio Department of Rehabilitation
exceed 95 percent of available prison capacityand Corrections operates 28 state prisons and a
Since guideline implementation, increases instatewide division of parole. While this state
the rates of Minnesota’s prison population areagency provides probation services in some
much lower than other states, and the state hasounties, probation, by and large, is a county
been able to avoid court intervention due toor municipal function. Felony and misde-
crowding. meanor probation generally fall under the jur-
In October 1994, North Carolina imple- isdiction of the Common Pleas and Municipal
mented sentencing guidelines that matched serourts, respectively.
tences to the number of prison beds, probation

slots and other correctional resources. North Figure 3
Carolina’s system of “capacity-based sentenc STATES WITH COMMUNITY CORRECTIONS
ing” was developed based on projections of LEGISLATION JANUARY 1994

future crime and sentencing patterns. The
guidelines incorporate shorter and community-
based sentences for nonviolent, first time of-
fenders and longer sentences for violent anc
career offenders. The North Carolina Legisla-
ture has decided that a fiscal impact statement
must accompany any revisions to the curren

guidelines.
Arkansas, Delaware, Kansas, Louisiana, ., |t
Oregon, Tennessee, Utah, Virginia, and Wash B - -

Ington have InCIUded meChanlsmS Wlthln thelr Source: National Committee on Community Corrections
sentencing guidelines for linking sentences witt

state resources. These capacity-based guidelines . : .
represent one of the most salient efforts to in- As part of the Ohio Community Corrections

: B .o . o Act established in 1979, the Ohio Department
terject accountability into the criminal justice

of Rehabilitation and Corrections began award-
system. ; . . ; .

ing counties with funds to implement Intensive
Supervision Programs as a means of diverting
low-risk offenders from prison. Still, by 1995,
the prison population was 70 percent beyond

To accommodate the tough sentencingits rated capacity. In 1995, the Ohio General

schemes for violent and repeat offenders, state8ssembly enacted Senate Bill 2 as a means to
continue to develop community-based interme-shift the burden of criminal sanctions for low
diate sanctions for lower risk offenders. As of level offenders from the state to the county level.
January 1994, 25 states had passed communi@ther primary objectives of Senate Bill 2 are
corrections acts designed to divert offendergruth-in-sentencing and the reservation of prison
from prison?® (See Figure 3). Still, prison popu- space for violent and serious felony offenders.

Shifting Accountability from State to
Local Level
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Senate Bill 2 creates a fifth level of felony Boot Camps

and downgrades some offenses previously clas- A 1996 research report released by the Na-
sified as felonies to misdemeanors. The intentjonal Institute of Justice identified 52 boot
tion is to sentence these new low-level felonycamp programs across the nation for young
and misdemeanor offenders to community-basegdult offenderg® 34 of these programs are run
sanctions rather than prison. To assist countiepy state correctional agencies. Boot camps typi-
in bearing this burden, Senate Bill 2 extendscally have three distinguishing characteris-
the 1979 Community Corrections Act by pro- tics:1) they are designed for young, non-vio-
viding additional funding to local criminal jus- lent offenders; 2) they are highly structured and
tice systems for the creation of a broader rangadhere to a military model of discipline; and 3)
of alternatives to prison. To be eligible for this program duration ranges from three to six
funding, counties must create a Goomity  months. Table 2 provides an overview of pro-
Corrections Planning Board and develgan-  gram characteristics for programs in South
prehensive plan for community corrections thatCarolina and Wisconsin.
coordinates all correctional services in the )
county and its residing municipalities and re- D&y Reporting Centers
duces the number of people committed to state According to a report bybtAssociates, day
prisons or local jails. reporting centers (DRCs) are one of the fastest
Oregon’s Senate Bill 1145 is designed to givegrowing intermediate sanction prograrf#n
local communities more resources, responsibil-1990, only 13 DRCs existed nationally. By the
ity and control for local corrections activities. end of 1994, 114 DRCs were operating in 22
The law states that counties will provide sanc-states. Although day reporting programs differ
tions for a specified group of less serious felonyin structure and purpose, the most common
offenders while the state will incarcerate violentmodel requires offenders to report daily to a
or more serious felony offenders. The legisla-central location for treatment and support ser-
tion requires that sentences of less than one yeaices. Additionally, many DRCs perform a sur-
be served in the county having jurisdiction overveillance function by drug testing, conducting
the case. The state will no longer operate anyield contacts and monitoring offender progress.
community corrections offices directly, with ~ The first known day reporting center was
this responsibility being transferred to counties.implemented in Massachusetts in 1988ix
County-based sanctions for low-level felony of- day reporting centers are currently operating
fenders will include jail and other community- across Massachusetts. Five of the six programs
based options such as work centers, electronigre operated by local sheriffs’ departments with
monitoring, and intensive supervision. Statethe sixth being operated by the Crime and Jus-
assistance will be provided to local governmentdice Foundation, a private, nonprofit entity lo-
for jails and the development of alternative cated in Boston. The programs are designed as

sanctions. an early release valve for offenders who are
within two to six months of release from prison,
Expanding Correctional Options jail or an inpatient alcohol treatment facility.

The Hampden DRC also accepts pretrial de-
In order to accommodate the longer sen-tainees. To be eligible for DRC, offenders can-
tences being sought for violent and repeat adulhot have any recent disciplinary reports on file.
offenders, state and local jurisdictions continueThe primary focus differs for each program, but
to develop correctional options designed tothey all include an intensive level of contacts
divert low level offenders from prison. Two of with participants, with one program reporting
the most popular options being implementedup to 10 contacts per day. Offenders in each of
across the nation are boot camps and dathe DRCs are subject to curfews and drug test-
reporting centers. ing. Most are required to participate in some
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Program
Characteristice

Table 2

BOOT CAMP PROGRAM CHARACTERISTICS?

South Carolina
Shock Incarceration Program

Wisconsin Challenge Incarceration Program

Date Established

1986

1991

Host Agency

Department of Corrections

Department of Corrections

Program goals

Reduce prison crowding and costs.

Improve self-esteem, self-control, and
ability to cope.

Provide punishment.
Provide opportunities for self-discipline,

hard work, education, counseling,
and training.

Provide a safe, secure environment for the public,
staff, and offenders.

Reduce prison overcrowding.

Provide an alternative to revocation for probation
and parole.

Provide productive inmate programs and work

Produce a success rate equal to, or greater than,
traditional parole.

Program duration 3 months (extendable to 4 months). 6 months.
Program capacity 192 males. 75 males.

24 females.
Eligibility criteria 17-29 years old. 18-30 years old.

Eligible for parole in 2 years or less.

Nonviolent offenders with no previous
incarceration.

Voluntary entry.

Nonviolent offenders.

Voluntary entry.

Services provided

Authority for release

Aftercare
requirements

Available outcome
data

Military drill and discipline.
7 hours/day work detail.

3 hours/day of education, life skills,
substance abuse counseling.

Shock Incarceration Program

Placed on regular parole supervision.

Program completion rate - 90 percent of
males and 82 percent of females.

Estimated cost savings - $2. 6 million
over two year period.

Military drill and discipline.
Inmates work 30 hours/week and are paid $2/day.

Participation in individual and group therapy
25 hours/week

8 hours/week devoted to drug and
alcohol treatment.

15 hours/week are spent in adult basic education.
Challenge Incarceration Program
80% released to halfway house for 3-6 months.

Six months intensive supervision and weekly
attendance at AA/NA meetings.

Program completion rate - 40 percent.

10 percent of boot camp graduates were returned to
prison within the first three years.

The Council of State Governments
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form of alcohol or drug treatment. Other ser- with other local service providers. Such col-
vices include employment assistance, substanciboration promotes system accountability by
abuse treatment, counseling and educationmaking more efficient and effective use of state
Additional supervision activities involve of- and local resources and is a key strategy within
fender itineraries, telephone calls and electroni@a comprehensive, community-based approach
monitoring. The length of stay across Massa-to crime control. Many local service providers
chusetts’ DRCs ranges from 42 to 85 days. Ashare common clients. To avoid a duplication
review of program data indicates that approxi-of services or working at cross purposes, coa-
mately 79 percent of the DRC participants suc-litions form around many substantive areas in-
cessfully complete the program, with only five cluding family violence, drug and alcohol
percent failing due to the commission of a newabuse, and educational programming. For ex-

offense. ample, in 1993, the Oklahoma Department of
Corrections in Enid, Oklahoma joined forces
Citizen Involvement and Collaboration with several other community agencies to de-

velop a Family Center designed to strengthen
families and neighborhoods by connecting
em with activities and services that meet their
eeds. Services provided at the Family Center
nclude family support, information and refer-

With the emphasis on community-based cor-
rectional options such as the boot camps an
day reporting centers described above, crimina
justice agencies are increasingly recognizingi
the importance of a comprehensive, unIerOIrals, child health care, child care assistance,

approach to crime prevention and crime COn'neighborhood organization, adult literacy and

gg\ll‘e?;at: darr:]i:]oc?]lqggg:ﬁg?:ss ?(?reir:gre:ar;?r:/&arent education. These services are conve-
citizen I:lwarenesys and involvement and for col lent, easy 1o access and user friendly for all
‘local citizens, including offenders.

laborating with other local service providers. This collaboration has been so successful that

h A corr]nt?]won appfroach to |r_1tvol\(/j|n_g C|t|zbens(|js legislation was introduced in 1994 requiring the
rough the use of community agdvisory boar S‘secretary of health and human services, the sec-

The State Advisory Board in New Jersey is one :
) . ) retary of safety and security, and the secretar
of the most active boards in the nation. The role y y Y y

. : of education to submit a plan to the governor
of the Zé-m?mber bt(t)ard ISI t? Zdtwse tEet.su'for the development of family service centers
gr_eme_l Otl:wr (t))n m(;";\ ers Ee a eth 0 gro_ a ,'Eonthroughout the state. As a result, the Creating
_rimartly, the board assists in the administra-, Family-Centered and Community Desighed
tion and performance of probation services an

liai bet th bation d ervices Act (House Bill 2231 and Senate Bill
SEIVES as a laison between (ne probation e1237) was passed, requiring the heads of the

Eartn;ent ?‘”Ot' ﬂ;e cor_nmlugmé. tl?]ecgnt aldv'soryﬁepartment of Human Services, the Depart-
oard projects have inciuded the€ 0evelopment, o ny of Hegith, the Department of Rehabilita-

of performance measures, a public educatio%

) jon, the Department of Corrections, the De-
campaign and_the development of county-base artment of Education, the Department of Men-
probation advisory boards. !

Mi ¢ dv th instituted tal Health and Substance Abuse and the Office
Innesota and vermont have INSULULed pro- ¢ y,anile Affairs to form a Commission on
grams that involve citizen volunteers in the

tenci f génders. Th Children and Families responsible for coordi-
Sentencing of denders. Ihese programs are nating the statewide delivery of services to chil-
based on a restorative justice philosophy b

Ydren and their families
requiring offenders to make restitution to vic- ’

tims and communities for any damage cause
by their behavior. Table 3 highlights their pri-
mary program characteristiés. Inmate health care costs have increased from
Equally important to involving lay citizens $4.68 per day in 1990 to $6.07 per day in 1894,
in the criminal justice system is collaborating These rising costs are attributed to an increase

Yssues in Prison Management
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Program
Characteristics

Date established

Oversight
organization

General nature of

Table 3

CITIZEN INVOLVEMENT IN SENTENCING

Vermont’s
Reparative Probation

Piloted 1994, Statewide 1995.

Department of Corrections.

Citizens voluntarily participate on a

Minnesota’s Community Response
to Crime Program

Piloted May 1995.

Probation Department.

Volunteers serve on a Community Intervention Team

community Reparative Board which determines which communicates to offenders the impact of their
involvement reparative activities to be completed by behavior on the local community, sets special conditions
offenders, reviews offender progress, and of probation, provides support to offenders and
recommends successful discharge or periodically reviews offender progress.
violation of probation.
Volunteer The Commissioner of Corrections selects Team members are selected by interventionists or the
selection and appoints board members from a list of program coordinator from a pool of volunteers.
procedures volunteers recruited by the program staff and
nominated by local community leaders.
Group size Average 5. 8-12.
Decision-making Variable - Local hoards create their own Consensus.

mechanism bylaws.

Victim Victim input is sought for consideration by Victim input is sought for consideration by team.
participation hoards. State is moving toward the inclusion Victim-offender mediation is used as a condition of
of victim representatives on the hoards. release where appropriate.

Gatekeeper Sentencing judge. Sentencing judge.
Offenders Nonviolent misdemeanor or felony Nonviolent offenders and chronic property
targeted offenders. offenders.

of older inmates and more prisoners withAIDS  Jonathan Turley of the Project for Older Pris-

and tuberculosis. Nine states including Arizona,oners at George Washington University reports

Colorado, Florida, Kansas, Maine, Maryland, that by the year 2000, there will be 125,000

Nevada, Oklahoma and Oregon are chargingjeriatric prisoners. The annual medical and

inmates a nominal fee for requested health carenaintenance costs of an inmate over the age of

services? 60 is $69,000 which is three times the cost of
As of January 1, 1995, 5,472 inmates werehealth care for younger inmat&Some states

confirmed as HIV positive, and 806 inmates have implemented policies to consider older

were being treated for tuberculo%illew York  inmates for release.

alone accounted for 1,567 of the HIV cases. A

1994 Los Angeles Timearticle reported that Juvenile Justice Gets Tougher

25 percent of California inmates were tubercu-

losis carriers? According to a report by the . X
Bureau of Justice Statistics, all states have Speﬁilfeerz]a(;?eZtrse;/necr;ggrs]e(é)g;?azzcre?r?tok;testvtvhef r:ljl\geéB
cific criteria for HIV testing®®Forty-five states and 19927 Furthermore, OJJDP reports on pro-

test inmates with HIV-related symptoms or . " fd hi ts wh dict
upon an inmate’s request. Seventeen states t clions ot demographic experts who predic
that juvenile arrests for violent crimes will more

all incoming inmates. Hawaii and New York
testinmates selected at random. Alabama, MisJEhan double_ by the year 2.0150' . .
Responding to these disheartening trends in

souri and Nevada have begun to test inmatesuvenile crime. most changes in the iuvenile
upon their release. ] ' g ]

The Office of Juvenile Justice and Delin-
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justice system and legislation revolve aroundaddress waivers to adult court for juveniles age
treating juvenile offenders more like adult of- 16 or older for specific violent offenses. HB
fenders. Twenty-one states have some type of2 requires that a child age 14 or older who is
legislation allowing the waiver of juveniles to arrested for an alleged offense that would be a
adult courts® Crimes for which juveniles can felony if the child were an adult must be fin-
be transferred to adult court generally includegerprinted, and the records sent to the State
murder, attempted murder, specified forcible Bureau of Criminal Identification. The finger-
sex crimes and kidnapping. According to a Stateprints may also be distributed to other law en-
Legislative Report prepared by the National forcement agencies. HB 1 requires that in all
Conference of State Legislatures, in 1995:cases when a child is required to appear in court,
Alaska, Delaware, Indiana, Louisiana, Minne-the parents, guardians or other legal custodi-
sota, North Dakota, Oregon, Tennessee, Utahans must appear with the child unless they are
and West Viginia expanded the crimes for otherwise excused by the judge.
which juveniles may be prosecuted as adults; Another move toward the tougher treatment
lowa and Ohio passed legislation that requiref juveniles includes the implementation of
that once a juvenile has been transferred tguvenile boot camps similar to those operating
criminal court, any subsequent cases will alsan the adult system. 1993 legislation in Colo-
be handled in criminal court; Hawaii, Idaho, rado (HB 93S-1005) authorized the develop-
New Hampshire, North Dakota and Ohio ment of a three-phase, regimented training pro-
passed legislation authorizing the opening ofgram for juvenile offender$.The Colorado
juvenile criminal records; Pennsylvania passedDivision of Youth Services, the prime contrac-
legislation allowing fingerprints and photo- tor for the boot camp, contracted with New
graphs of juveniles who allegedly commit mis- Pride, Inc., a private, nonprofit corporation, for
demeanor or felony crimes; and Arizona, Cali-the design, staffing and operation of the pro-
fornia and Maine passed laws granting addi-gram* Males, ages 14-18, adjudicated delin-
tional rights to victims of juvenile crimes simi- quent for a nonviolent offense are eligible for
lar to those granted to victims of adult crimes, the program. Youth can be referred to the boot
including notification of case status, the right camp before or after sentencing or when they
to address the court and the requirement thatiolate conditions of probation. The program
courts must obtain victim input on juvenile operates under the philosophy that a highly
cases® structured military experience in conjunction
Indiana passed a legislative package manwith positive role models promotes positive
dating tougher treatment of juveniles in 1994. behavioral changes in youths. Of those enter-
Changes in the state juvenile code include opening the program during the first year, 25 per-
ing courtrooms and juvenile records to the pub-cent were removed for new arrests. Preliminary
lic and stricter determinant sentences for juve-data suggest that youths improved their educa-
niles, ages 13-15, who commit murder, kidnap-tional performance, physical fithess and behav-
ping, rape, criminal deviate conduct or armedior during boot camp.
robbery resulting in serious bodily injury.  Notall juvenile legislation being introduced
Youths aged 16 and 17 are tried and punisheds for tougher sanctions. It is, however, designed
as adults for these crimes. Also included in theto promote accountability on the part of juve-
legislative package are mandated expulsionsile offenders and the juvenile justice system.
from school for anyone bringing a firearm or Pending legislation in California (Senate Bill
other deadly weapon onto school property andl188) is designed to incorporate victims’ needs
the authority to revoke or prevent the issuancento the adjudication of delinquents and hold
of driver’s licenses to youths who have beenjuveniles accountable to their victims and their
suspended or expelled from school. communities for harm caused by their behav-
Utah passed an equally tough package ofor.**Senate Bill 1188 earmarks $600,000 for a
juvenile legislation in 199%.SB 4 and SB 8 three-county pilot program in which victim-
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offender reconciliation and community service sures provide little insight for policy modifica-
would be the focus of sentencing for low-level tions because they overlook the very activities
juvenile offenders convicted of nonviolent that define the corrections profession. Proba-

offenses. tion, parole and correctional officers provide
treatment and services, conduct surveillance

Holding Local Juvenile Justice Systems and enforce court, parole board and prison regu-

Accountable lations. By measuringnmediateandinterme-

A new program in Ohio is designed to pro- d_iateoutcome_s in ad_dition to recidivism, agen-
mote accountability for juvenile court sentenc- Ci€S can begin to disentangle program activi-
ing practices® RECLAIM Ohio, which stands ties and comp_onents and determine What it is
for Reasoned and Equitable Community andthat leads tailtimate outcomes of behavioral
Local Alternatives to Incarceration of Minors, change and reduced recidivism. Examples of
discourages juvenile courts from over-reliancelMmediate outcomes include: the number of
on state training schools and encourages th@ffénders participating in a GED program; the
creation of community-based options. The statd'umber of offenders diverted from prison; and
allots each juvenile court a specified amountth® number of offenders referred to the local
of money that may be used to buy treatmeninental health agency. Examples of intermedi-
services for delinquent youths. However, whenat€ outcomes include:the number of offenders
judges send youths to state-run institutions, th@btaining their GED; the average number of
local treatment fund is charged approximatelydrug-free days per offender;the number of of-
$75 per youth per day for the cost of treatmenf€nders successfully completing a drug treat-
by the state. RECLAIM Ohio was first piloted Ment program; the percentage of restitution
in nine counties and resulted in a 43 percenpPaid; the number of community service hours
reduction in commitments to the DepartmentP€rformed per month; and the number of of-
of Youth Services. Furthermore, the countiesfénders employed. Additionally, by implement-
were able to keep approximately $3 million in ing alternative outcome measures, correctional
RECLAIM funds and provide community- 2gencies can better communicate to citizens and
based treatment to nearly 1,000 adjudicated ofother interested stake_holders what it is they do
fenders. The program was expanded to all Ohignd demonstrate their value to the state or lo-

counties on January 1, 1995. cal community. This is critical to an agency’s
survival. The public is demanding more ac-
Performance-Based Measurement countability from tax supported programs, and

legislators faced with the challenge of appro-

Perhaps the ultimate attempt to introducepriating state funds are beginning to question
accountability into corrections is the develop- the effectiveness of these public agencies. The
ment and implementation of performance-following excerpt from a 1994 letter to all state
based measurements. Previously, recidivisnfunded agencies in Kansas demonstrates this
has been the sole measurement of a correctionglew approach:
agency's success. As an all-or-nothing measure,  “The House Appropriations and Sen-
recidivism poses many problems. First, many ate Ways & Means Committees are com-
definitions are applied to the term “recidivism”  mitted to pursuing an innovative perfor-

and different definitions can produce radically  mance-based budgeting system that will
different figures from the same data. Second, bring your agency’s mission, program

there is tremendous variance in the amount of priorities, anticipated results, strategies
time involved in recidivism studies. Thlrd, re- for achieving the desired results and bud-
cidivism rates are influenced by many internal  get into one document. This would aid
and external factors such as increased or de- the Legislature in allocating and manag-
creased law enforcement activities or a change ing our limited financial resources based

in judicial philosophy. Lastly, recidivism mea-  upon established public policy priorities
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and allow for resource adjustments based Probation and Parole Association recently de-
upon agreed to performance measures. veloped a model forimplementing performance-
The concept is straightforward. Agencies  based measures in community corrections agen-
will be held accountable for accomplish-  cies*’ Arizona, Minnesota and Texas are in the
ments through the use of performance initial stages of implementing performance-
measurements and not on how much will  based measures within their jurisdictions.
be spent buying paper clips. ”
Since that time, the Kansas Department ofConclusion
Corrections has developed a comprehensive
system of performance-based measurements
Figure 4 provides sample measurements for th
community corrections division. The American

The past several years have delivered many
hallenges to policymakers and corrections pro-
essionals. Keeping pace with the growing cor-

Table 4

SAMPLE PERFORMANCE-BASED MEASURES — KANSAS DEPARTMENT OF CORRECTIONS,
DIVISION OF COMMUNITY CORRECTIONS

Objective #1: Provide control over offenders assigned to community supervision which prevents reoffending and satisfies
community safety concerns.

Strategies for Objective #1:
1. Provide staff, resources and a classification system that ensures appropriate correctional supervision.

2. Increase field contacts to enhance monitoring of offender behavior in the community.

Output measures:

1. Number of community corrections offenders under supervision in Kansas.

2. Number of community corrections offenders with new felony sentences committed to Kansas prisons.
3. Number of Kansas community corrections offenders who have absconded supervision.

4. Number of community corrections offenders revoked for conditions violations.

Qutcome measures:
1. Absconders as percent of community corrections offenders assigned.
2. Percent of positive drug/alcohol test results.

Objective #2: Provide services and programs in the community which assist offenders in becoming law-abiding citizens.

Strategies for Objective #2:
1. Provide or coordinate access to community services consistent with the criminogenic needs of offenders’ drug/alcohol counseling and

treatment, mental health services, education.
2. Coordinate with SRS the provision of aftercare services for juvenile offenders released from state youth centers.

Output measures:

1. Number of offenders employed.

2. Number of offenders who complete vocational and education programs.
3. Number of offenders successfully discharged from community corrections.

Qutcome measures:
1. Percent of community corrections offenders employed.

Objective #3: Expand activities directed toward victim and community restoration.

Strategies for objective 3:
1. Increase by 5 percent the amount of court ordered restitution and fees collected from offenders.

2. Increase by 5 percent the number of hours of community service work performed by offenders.

Output/Qutcome Measures:

1. Restitution paid by offenders.

2. Court costs and fines paid.

3. Community service hours completed.
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rectional populations and managing constant * P.B. Burke,Abolishing Parole: Why the
change is no easy task. Citizen involvement andEmperor Has no ClotheqLexington, Ky.:
collaboration, the development of capacity- American Probation and Parole Association and
based guidelines, and the implementation ofthe Association of Paroling Authorities, Inter-
performance-based measurements suggestrational, 1995).

sincere effort to interject rationality and ac- *1bid.

countability into the system. As for the new ¢ A. Karpelowitz & D. Hunzeker, “Three
tough sentencing policies, all that can be saidStrikes’ Legislation UpdateNCSL Legisbrigf
at this point is that they seem to fulfill an ex- April 1995.

pressive purpose — they are emotionally pleas- !’ Lyons & Yee, 1995 .

ing. Only time and comprehensive evaluation 2 California Legislative Analyst's Office,
efforts will tell how effective they are in con- “The ‘Three Strikes and You're Out Law’: A

trolling crime. Preliminary Assessment,” (unpublished report),
January 1995.
Endnotes 19 Associated Press, “States ‘Three Strikes’

Laws Result in few Criminals being Called

1 ’ [ H
J.P. O'Connell, “Throwing Away'he Key Out,” Washington TimesSeptember 24, 1995

(and State Money),Spectrum Winter 1995, 0. 12

pg. 28. "% - - ala.
2U.S. Department of Justice, “State and Fed-tion DNggﬁ_izibn;‘,uLegeusSttTg(gz Legisla

eral Prisons Report Record Growth During last 21'R S. Frase, “State Sentencing GuidelineS'

123l|\/lb(_)dnths, Press Releas®ecember 3, 1995. Still Going Strong,"Judicature 78(4), 1995,
‘C.G. Camp & G. M. CampThe C pgs. 173-179.

tions.Ye.ark?(r)T;FI)(' Pro.bati.onaz;rrlngPgrolglreev?/- **D. Hunzeker, "State Sentencing Systems

York: Criminal Justice Institute, Inc.), 1995. and "Truth in Sentencing’,State Legislative

®William M. DiMascio, Seeking Justice: Ri?gg’i‘zmlégga
Crime and Punishment in Amerig@dNew York: 24 |pid ' '
Edna McConnell Clark Foundation), 1995. 25 Dim.ascio 1995

6Bureau of Justice StatisticSpurcebook of 2 B.B. Bourque, M. Han & S.M. Hill An
Criminal Justice Statistics-199@\ashington, Inventory of Aftercare Provisions for 52 Boot

D.C.:Office of Justice Programs, 1995). Camp ProgramgWashington D.C.: Office of

"DiMascio, 1995. : . . :
8J. Petersilia, “A Crime Control Rationale igssatg;e Programs, National Institute of Justice,

for Reinvesting in Community Corrections,” 27 |bid
SpectrumSummer 1995, pgs. 16-27. ’

°DiMascio, 1995.

Olbid.

M. Dooley, “Reparative Probation Boards,”
Restoring Hope Through Community Partner-
ships: The Real Deal in Crime ContrgLex-
ington, Ky.: American Probation and Parole
Association, 1995).

12D, Lyons, &A. Yee, “Crime and Sentenc-

ing State Enactments 199%tate Legislative Offender Sentencing,” [Minnesota Department

Report 20(16), November 1995. ; ;
13 Bureau of Justice Statistics, “Prison Sen_(l)fggg]rrecuons (unpublished paper), November

tences and Time Served for Violence,” NCJ- 1 C.G. Camp & G.M. CampThe Correc-
153858, April 1995. tions Yearbook: Adult Correction@New York:

2 Abt Associates,Day Reporting Centers
NCJ-155060, 1995.

2 J. McDevitt & R. Miliano, “Day Reporting
Centers: An Innovative Concept in Intermedi-
ate Sanctions. ” In Byrne, Lurigio and Petersilia
(eds.) Smart Sentencing: The Emergence of In-
termediate SanctiongCalifornia: Sage Publi-
cations, 1992) pgs. 152-165.

% K. Praniss, “Community Involvement in
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Criminal Justice Institute, Inc. 1995). Records in Juvenile Felony CaseSyiminal
%2 1bid. Justice Newslettenolume 26 No. 10, May
% |bid. 1995.

% D. Morain, “California’s Prison Budget: 42 The Council of State Governments, Juve-
Why is it so Voracious?l'os Angeles Times  nile Justice legislation, (not&uggested State

October 19, 1994. Legislation Volume 59, (Lexington, Ky.: The
% Bureau of Justice Statisti¢$lV in prisons  Council of State Governments, 1995)

1994 NCJ-158020, March 1996. pgs. 2-3.
% Dimascio, 1995. “bid.

%7 Office of Juvenile justice and Delinquency  “ B.B. Bourquegt al , Boot Camps for Ju-
Prevention, “Juveniles and Violence: Juvenilevenile Offenders: An Implementation Evalua-
Offending and Victimization,”OJJDP Fact tion of Three Demonstration Progranfgyash-

Sheetl9, November 1994. ington, D.C.: Office of Justice Programs, Na-
3% Coordinating Council on Juvenile Justice tional Institute of Justice, 1996).
and Delinquency Preventio@ombating Vio- 4 Staff, “Juvenile Offenders in California:

lence and Delinquency: The National Juvenile Paddling or Accountability? Justice Report
Justice Action Plan(Washington, D.C.: Office  Winter 1996, p. 5.

of Justice Programs, Office of Juvenile Justice ¢ Staff, “Ohio Program Gives Judges Money
and Delinquency Prevention, March 1996). to Create Treatment OptionsCriminal Jus-

% K.S. Olsson, “The Juvenile Justice Di- tice Newsletter26 (15), August 1995.
lemma”Corrections TodayFebruary 1996, pgs. 47H.B. Boone & B. F. FultorResults-Driven
48-51. Management: Implementing Performance-Based

4 D. Lyons, “Juvenile Crime and Justice Measures in Community Correctigrfsexing-
State Enactments 19955tate Legislative Re- ton, Ky.: The American Probation and Parole
port, 20 (17), November 1995. Association 1995).

4 Staff, “Indiana Opens Courtrooms and
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Developing Models for Environmental Management

Environmental management in the U.S. is beginning to
decentralize from EPAs command-and-control strategy to
other management models in which the state governments,
the public and private business take the lead.

by R. Steven Brown

In the most recerBook of the Statg4994- command-and-control strategy failed, when
1995) this author reviewed some examples ofdiscussingimprovements in environmental
environmental management strategies beingjuality. But as conditions improved, the prob-
planned or practiced by state governménts.lems with command and control became more
Theseancluded sustainable development, envir- obvious. It became harder and harder to achieve
onmental indicators, environmental mandatesgnvironmental improvements, because more
pollution prevention, comparative risk, ecosys- cases surfaced where the rigid approaches of
tem management and wise-use. Two of the feacommand and control did not make sense, or
tures these systems share are that they do netven made the problem worse.
rely on traditional command-and-control man-  During the 1990s, a movement began among
agement techniques, and they are inherentlyhe state governments to reduce the amount of
decentralized. This article presents some excommand-and-control decision-making from
amples of these models being implemented irthe federal level. States, being “laboratories of
the states during the past two years. democracy,” were better positioned to know

The first 25 years of significant federal envir- their own problems and how best to solve them.
onmental law in the United States, the period The era where state governments might look
1968 — present, is characterized by the so-callethe other way and ignore environmental prob-
“command-and-control” strategy. During this lems was over, in part because of a public sen-
period, most significant decisions were madesitized to environmental problems.
by Congress, interpreted and augmented by the Secondly, states had developed their own
U.S. Environmental Protection Agency, and bureaucracies of staff who were not inclined to
implemented by the 50 states. States passelerate significant lessening of commitments
these “top-down” requirements on to the regu-to environmental protection. Lastly, we began
lated community, that is, to industry and cities.to see real innovative solutions from the state

Flexibility was not a goal; instead compli- governments for environmental problems.
ance with the national standard was the goalThesannovations lent credence to the proposi-
Federal policy administrators saw flexibility in tion that decentralization is a viable alternative.
implementation of federal laws as a thinly Now for some of the examples of alterna-
veiled excuse for not complying with federal tives to command and control. The first ex-
law. This approach gradually became knownample is from Pennsylvania, characterized by
as “command and control.” a mixture of heavy industry, agriculture and

Because of these policies and attitudesminingindustries. Environmental management
several things happened. First, environmentaln Pennsylvania was reorganized last year, with
quality did improve. No one can say that thethe natural resources management functions

being split off into a separate agency. The new
- _ ) Department of Environmental Protection is
R. Steven Brown is the director of CSG's Centersresponsible for the traditional environmental
for Environment and Safety. .
venues of air, water and waste management.
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This agency retains its permitting functions. changing to accommodate ISO14000. The state
However, the agency’s new leadership ishas already proposed a policy to encourage the
keen on changing the confrontational nature ofuse of voluntary measures. Under this proposal,
the agency’selationship with the permittees. companies that conduct compliance audits (eco-
One of these initiatives is centered on theaudits) or that follow 1ISO14000 standards will
1ISO14000 process. 1ISO14000 is a voluntary ennot be subject to fines or penalties for viola-
vironmental management standard for indus+ions the company uncovers, if the violations
try to follow, and is being organized by the In- are reported and promptly corrected.
ternational Standards Organization, the same Pennsylvania expects this policy, and others
organization that produced ISO 9000 (the To-that may follow, to reduce the time and resources
tal Quality Management standard). Please noteommitted to environmental protection by the
that it is not an environmentgliality standard  state, while resulting in environmental improve-
it is a managemenstandard. This means that ments. Companies are expected to benefit as
companies complying with the standard havewell, both environmentally and competitively.
established procedures to seek out environmen- The second example is also related to en-
tal problemsand correct them, regardless of forcement and penalties. The state of Missis-
governmental supervision. In theory, at least, asippi is working with the small companies that
company complying with 1ISO14000 will com- face difficulties in following all the complex
ply with the environmental quality standards environmental laws affecting them. In the
of the nation where the company is located,United States, large facilities usually have en-
whether or not the host nation makes any efvironmental personnel dedicated to assuring
fort to enforce environmental law. ISO has acompliance with environmental law. However,
rigid qualifications and inspection process, andmedium and small companies may not have
any company failing to meet the standards willsuch a staff person, or this person may be re-
lose its 1ISO14000 standing. The final standardsponsible for many other things as well, such
for 1ISO14000 are expected in mid-1996. as worker safety issues. These companies may
Pennsylvania is considering what complianceviolate environmental laws without realizing
with 1ISO14000 might mean for its permitting they are doing so. In the past, these violations
and inspection responsibilities. For example,usually resulted in penalties (fines), as well as
if 1ISO14000 certifies that a company meets itsthe cost of altering equipment to prevent fu-
standard, will it continue to be necessary totureviolations. Companies often felt they were
schedule monthly compliance inspections onbeset with an impossible task. Realizing that
significant industries, or will an annual inspec- thissituation has created an atmosphere of con-
tion be enough? Will the agency continue tofrontation, not cooperation, the Mississippi
permit each pollution point in the industry, or environmental agency has begun a new system
will a much shorter permit application be pos- based on training. In this system, a first-time
sible because of 1ISO14000 compliance? offender of the state’s law on leaking gasoline
According to Secretary Jim Sife, of the storage tanks can elect to receive environmen-
agency, 1ISO14000 might mean all these thingstal compliance training from the agency instead
Sifesays 1SO14000 is “potentially many times of paying a penalty. (The company still has to
more effective in achieving significant environ- fix the problem, of course, and serious viola-
mental improvements than traditional . . . regu-tions are not included.) The people taking the
latory methods? Sife notes that Pennsylvania course are tested, and must achieve a passing
has already sponsored workshops on the use afcore or pay the penalty.
1ISO14000, including: (a) inspection and per- Agency leadership believes that this train-
mitting policy changes; (b) how small com- ing will result in several benefits. First, the
panies might be included; (c) how to deal agency expects a heightened awareness of en-
with perceptions about reduced enforcementyironmental laws among small businesses and
and (d) which laws and regulations might needindustries.
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Second, it expects a reduction of future vio-cludes decision-making across several agen-
lations because of the training. Third, it expectscies, levels of government and the public. Fi-
fewer complaints from businesses and therenally, it is decentralized because much of the
fore a better relationship between the agencygoal-setting and decision-making is done
andthe regulated community. Finally, and most within the watershed. #$hington’s environ-
importantly, it expects an improvement in en- mental agency has reassigned staff from both
vironmental quality because of fewer viola- its central and regional offices into local wa-
tions. tershed offices to help facilitate this transfer of

States are beginning to investigate how todecision-making. In return, the agency expects
reduce environmental rules, the third exampleto see improved water quality, especially from
of decentralization. These states are simply renonpoint sources such as agriculture.
moving environmental regulations off the The last example of decentralization is the
books if they are never or seldom used, andrevised approach states are taking on environ-
they are changing the language to reduce thenental permits. Environmental permits have
volume. been the backbone of command and control:

During 1995, Florida held a series of public authority to issue them is delegated from EPA
and internal meetings to determine what ruleso the states, and then the states issue the stipu-
might be suitable for deletion. By the end of lations under which the recipients (usually in-
1995, 1,232 of the agency rules, or 54 percentdustry or municipal water treatment plants) may
had been repealed, were scheduled for repeagmit pollutants. Traditionally, environmental
or if necessary were identified to the governor’'spermits have been very proscriptive, requiring
office as requiring statutory change to allow use of Best Available Control Technologies, or
repeal’ Many of the rules eliminated were imposing a battery of proofs on technologies
“process” rules — the agency refrained from not commonly used to solve pollutant problems.
deleting standards. For example, the agency deNot only do these permit systems impose a bur-
leted the rule that required repair of leakingden on the regulated entities, they impose a
automobile air conditioner systems, originally burden on the regulator as well. Many states
enacted to help preserve the ozone layer. Witlhave experienced massive permit application
the ban of freon production, and the realiza-backlogs, sometimes numbering in the thou-
tionthat all freon already in existence will even- sands. These applicants are allowed to continue
tually leak, the agency decided to delete theoperation until their permit is reviewed, which
rule. Only repair shops protested the rulesometimes takes years. Obviously, the permit
change. system had begun to break down. However,

A fourth example of decentralization is the most observers credit the permit system for the
use of ecosystem management principles irmeduction in regulated emissions that the na-
which geographic areas are managed by envition has experienced over the last 25 years. En-
ronmental quality considerations rather than byvironmental professionals searched for a way
stagnant standards. This management approadb reconcile these two observations.
is being conducted in several states, notably States have been interested in permit reforms
Florida and Washington. In Washington, the de-for years and have taken many different steps
partment of ecology is taking a “watershedto improve the process. Massachusetts, for ex-
management” approaciThis management ample, undertook a major permit revision pro-
scheme is holistic, integrated and decentralizedcess in 1989 designed to eliminate a backlog
It is holistic because it includes considerationlike the one described above. More recently,
of disciplines not usually dealt with by envi- EPA has initiated a process intended to address
ronmental agencies, but which are affected bythe permits issué.This process, called the
environmental management schemes: fish ané®ermits Improvement Team, has two chief rec-
wildlife, agriculture and transportation. Water- ommendations: that permits emphasize perfor-
shed management is integrated because it inrmance (over technical specifications), and that

The Council of State Governments 475



ENVIRONMENT

the public be provided with information that trust among some of the environmental commu-
will assist it in monitoring the performance of nity (but not all) about the changdkhird, there
the permittee. is distrust among the bureaucracies themselves,
EPA and the states are already cooperatingome of whom simply do not want change be-
on some revised permit processes that exploreause it is difficult and disrupts schedules.
these new operational parameters. Oregon and Fourth, even some businesses are suspicious
Minnesota, for example, have issued “flexible” of changes in environmental laws, fearing dis-
air permits, which, among other things, allow guised attempts at creating more legal burdens.
the regulated entities to make process and opFinally, there is the fear, not of failure, but of
erational changes that they believe will resulttherisk of failure: granting local governments
in fewer emissions, without triggering another new authority means they might make bad deci-
permit review cycle (which had been the casesions. In spite of these obstacles, the likelihood
anytime a change was made). for decentralization and reductiori@ts in the
The EPA process is also investigating alter-United States seems high for the foreseeable
natives to individual permits, such as generalfuture.
permitting (a process in which requirements are
based on a prototype facility), and permits-by-References
rule (in which a permit issued under one statute ) .
applies to another as well). Finally, the agencyE : R StevetnII?I:Arown, Emetrrgr:ngBM(I)(deflsthfor
also wants to emphasize the use of poIIutionsg;f[ggnTgegnflgg%?ag:?tg?g%e ookof the
prevention, which may reduce the complexity 2Jar;1es M. Seif eiSOl400d Privatizin
of a permit, or even eliminate it altogether. ' ’ - 9

However, whether EPAs process will gather Environmental Regulation: Adea Wthout

P C Borders,”ecos 3:3, p. 1.
much attention in the states remains in doubt. o ’ _ . .
% Virginia Wetherell, “Florida Cuts its Envi-

It is a very federally driven document, with : s
nearly all of the perspective given from an EPA ronmental Regula_t|0ns by over 50%: Sta_te strat-
egy offers potential model for how to trim the

point of view. States issue most permits, notf tin stat lati hil ntaini .
EPA. Nevertheless, EPAs effort is a step in the atin state reguiations while maintaining envi-
ronmental protection,&cos 3:4, p. 1.

right direction, and should lead to some decen- “United States Environmental Protection

tralization. Agency, final draft of a concept paper on En-

Finally, there is the question of what ob- " L
stacles exist for decentralization. There arewronmental Permitting and Task Force Rec-

; - - ommendations, draft manuscrigtpril 1996
many. First, there is the tradition of 25 years of - ’
command-and-control legislation. It will not be contact Lance Miller at (309) 321-6782 for

easy tachange these laws. Second, there is disOPI€eS:
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Reforming Public Integrity Laws in an
Era of Declining Trust

Lawmakers may judge the ethical climate of state government by
their own best intentions, but the public sees it differently. In the
midst of that perception gap, it usually takes a full-blown scandal
to prompt major reforms.

by David Ensign

Public office is a public trust. That sentiment slight adjustments of reporting requirements in
— and often those words — are enshrined inseveral states to major overhauls of the cam-
most state laws governing public integrity. paign finance law in Ohio and the ethics code
Whether ethics codes, lobbying laws or cam-in Alabama.
paign finance regulations, “public integrity” Clearly, from 1973 to the present, lawmak-
laws exist to articulate the basic principles ofers paid a significant amount of attention to
political ethics — independence, fairness andpublic integrity. However, the mere fact that
accountability — and ensure that those prin- states take legislative and administrative actions
ciples are upheld. Gauging “reform” in this areatells only part of the story. Equally important
requires examining the number, nature, ands the strength of such actions.
ultimately, the reasons behind state actions to For example, informal polls of lawmakers
enact or change public integrity laws over time.and lobbyists at CSG meetings usually rank

The Watergate era saw a surge of state activiWisconsin as home of the nation’s strictest eth-
ity — 39 new commissions, agencies or com-ics laws. Similarly, state ethics administrators
mittees were created between 1973-1978. Thigite Wsconsin's law (Bullock, 1994). Those
was followed by a 10-year period (1979-1988)rankings are based on the opinions of state of-
during which states created eight new ethicsficials, but a formal comparative study of leg-
commissions, agencies or committees. Fromslative ethics laws produced some surprising
1989-1993 —as FBI investigations in Arizona, results: Wsconsin'sethics code is relatively
Kentucky and South Carolina became publicweak and the strongest ethics laws are in Ha-
— states created a dozen such bodies. In thevaii, Kentucky, Tennessee ande$V Virginia
past five years, more than 15 states made sig‘Goodmanegt.al, 1996).
nificant reforms to their campaign finance, lob- The study identified 16 categories of ethics
bying or ethics statutes. Last year, 33 statedegislation and 61 distinct restrictions that law-
made at least minor changes to their laws govimakersimpose upon themselves in the 43 states
erning lobbying, campaign finance or ethicsthat provided ethics laws for the researchers’
(Bowman, 1996). The changeanged from review. The principle items within the broad

categories include restrictions on the follow-
David Ensign is Senior Policy Manager with the ing activities in relation to legislators or close
Policy and Program Development unit of CSG. He economic associates:

is managing editor dPublic Integrity AnnualThis « The use of office for economic gain, con-

essay expands on two articles he wrote for the April i
1996 issue oftate Government NewSee David tra.clt_ségeiglftli?én;?;:ig:gt?;:lilﬁ%I%SO'r or com

Ensign, 1996. “Tests of Strength” and “Dear Abby: | ) ] .
Is It Ethical?” State Government Newsol. 39, No.  Mittee action if a matter concerns legislators

4 (April), pp. 20-22 and 23-25. or close economic associates.

The Council of State Governments 477



ETHICS

* The use of public resources for private paigns. Ohio’s political campaign regulations
concerns. required that literature supporting or opposing
» The acceptance of gifts, services and fa-a ballot measure include information identify-
voritism. ing the sponsor of the literature. According to
» Representation of clients before the legis-a dissent by Justice Scalia, every state except
lature and government agencies. California had a statute similar to the one struck
The content analysis of ethics codes coveredlown by the court. The majority cited the long-
only legislative ethics: “the internal guidelines standing tradition of anonymous political litera-
that the lawmakers have developed to goverrure in ruling the statute unconstitutional. Con-
their behavior” (Goodmaret.al, p. 53). Only  necticut was perhaps the first state to respond
12 statesreceived moderately high to high legislatively, when the General Assembly re-
rankings in passing comprehensive ethics legvised the state’s campaign finance law to delete
islation (see Table 1). the attribution requirements for campaign lit-
This discrepancy between informed stateerature paid for by individuals acting indepen-
officials and academics can be explained in partently of campaign organizations.
by looking at the process of reform and the rea- A state’s own ethics procedures also influ-
sons states undertake reform. ence the legislative agenda. For example, ad-
Minor changes in state public integrity laws visory opinions from state ethics agencies can
can be brought about by a number of factors)ead to statutory changes. In Connecticut, the
as a brief look at legislative action in Connecti- GeneralAssembly amended the state’s post-
cut last year demonstrates. Last year the U.Sgovernment employment statutes twice in
Supreme Court, iMcIntyre v. Ohio Elections response to opinions by the state’s ethics com-
Commissionstruck down an Ohio law relating mission. In July 1994, the commission advised
to the integrity and financing of political cam- a former state prosecutor not to negotiate with

Table 1
STRENGTH OF STATES’ ETHICS LEGISLATION*
Low (N=16) Moderate (N=15) Moderately High (N=8) High (N=4)
Arizona (9) Alabama (13) Connecticut (30) Hawaii (34)
Arkansas (2) Alaska (16) Florida (21) Kentucky (34)
California (9) Colorado (14) lowa (24) Tennessee (40)
Delaware (0) Kansas (16) Maryland (21) West Virginia (33)
Georgia (0) Louisiana (14) Massachusetts (24)
Idaho (7) Maine (17) Nevada (21)
Illinois (7) Nebraska (11) Pennsylvania (23)
Indiana (0) New Mexico (11) Rhode Island (22)
Mississippi (8) Ohio (16)
Montana (7) Oklahoma (15)
New Hampshire (0) Texas (13)
Nevada (9) Utah (18)
North Carolina (2) Virginia (11)
North Dakota (4) Washington (12)
Oregon (9) Wisconsin (14)
South Dakota (0)
The number in parentheses represents the state’s total score regarding the comprehensiveness of its ethics legislation
* No data were received from Michigan, Minnesota, Missouri, New Jersey, South Carolina, Vermont, Wyoming.
Source: Public Integrity Annual, The Council of State Governments
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any representative of the Division of Criminal  “In my mind, a cup of coffee is not impor-
Justice, a ruling that severely limited the formertant in the grand scheme of things. That’s
prosecutor’s ability to practice criminal law. obvious,” says Earl S. Mackey, executivedtor
The General Assembly responded by crafting,of Kentucky’s Legislative Ethics Commission
over the course of two sessions, an exemptioifMackey, 1996). “What is important is that the
for former prosecutors in private practices.  public has a sense of the amount of money that's
Ethics reform also involves state-to-statebeing spent to lobby a particular issue, who's
communication and education. States draw orspending it and who it is being spent on.”
existing statutes, and perhaps on model legis- Mackey adds that the public, if asked, would
latior? from other states when reforming their probably prefer that legislators not receive food,
own. That process leads to an accumulation obeverages and entertainment at lobbyists’ ex-
restrictions that cast a broader net. For examplepense. Perhaps with that question of appear-
Wisconsin set the early standard for restrictionsances inmind, at least a dozen states have
on lobbyists’ gifts to lawmakers when it im- followed Wsconsin's lead by either banning
posed the so-called “no cup of coffee” gift ban or severely restricting gifts and wining and din-
more than 25 years ago [Chartock and Berkingjng of lawmakers by lobbyists, and all but two
(under Wisconsin’s lobbying law as cited by states (Georgia and South Dakota) place some
Chartock and Berking in 1970, registered lob-type of restriction on the receipt of gifts by some
byists are not allowed to furnish “any food, categories of public officials (Bowman, 1996).
meal, lodging, beverage, transportation, money, While it is impossible to be more restrictive
campaigncontributions or any other thing of on such expenditures than Wisconsin's zero-
pecuniary value” to any legislator or official or tolerance, there is more to public integrity laws
employee of the state), p. 235]. than gift bans, and other states have moved
The Wsconsin ethics law received its rela- beyond Wisconsin in many of the other areas
tively low ranking in the Goodman study be- of restriction.
cause, while it restricts gifts from lobbyists as  Major changes to state public integrity laws
tightly as any state, lawmakers, lobbyists andfollow a pattern: scandal and media pressure
staff in Madison face fewer restrictions in other (Goodman, 1996). Recent experiences in Ala-
areas than their counterparts in the dozen statdsama and Kentucky illustrate this. Both states
ranked moderate to high. suffered major state government ethics scan-
Inconsistent coverage of areas such as giftsjals and the legislature responded in each case
economic gain, outside employment, financial by significantly strengthening ethics laws.
disclosures, conflicts of interest, representative In Alabama, scandals left a former governor
activities, use of public office and so on raisesunder indictment and much of his administra-
questions both about the relative importancetion under suspicion. While the Alabama law
of restrictions in certain areas and the difficulty was not included in Goodman'’s study because
of addressing certain issues in statutes. it did not pass until the end of the 1995 legisla-
Gift bans usually receive a disproportionatetive session, the comprehensive overhaul
amount of press coverage during a reform proclamped down on numerous loopholes in a law
cess, perhaps because they are easy to convéyat the researchers had rated as only moder-
and understand. Gifts are also easy to regulatately strong.
becausebill drafters can draw distinct lines  “I'd rather have my law than any other eth-
based on dollar amounts to limit what lobby-ics law in the country,” says E.J. “Mac”
ists can give to members or staff. McArthur, director of the Alabama Ethics Com-
On the other hand, few observers of the leg-mission (McArthur, 1995). McArthur notes that
islature believe that a cup of coffee or a mealthe Legislature strengthened the code in more
influences the legislative process. than a dozen substantive areas, including:
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» Requiring state officials to wait two years 20 to 25 years, have probably undergone more
after leaving their state position before work- reform and more institutional change than al-
ing as a lobbyist. most any other public institution in our coun-

« Limiting the period in which public offi- try. These institutions have a very remarkable
cials can solicit or accept campaign contribu-record in terms of how they’ve changed.” He
tions to the 12 months prior to an election.  notes that the institutional reforms have brought

« Barring elected officials from using cam- increased focus on legislatures and their mem-
paign funds for personal use or living expensesbers and, as a result, increased attention to in-

« Providing strong whistle-blower protection. stitutional failures (Mackey, 1996).

« Increasing the statute of limitations under In both Alabama and Kentucky, the state
the law and doubling the maximum penalty for government scandals were major news stories
felony violations, up to 20 years in prison. for months. The states’ media outlets kept the

Giving the Alabama Ethics Commission the legislative deliberations of reform under intense
power to initiate its own investigations of pos- scrutiny and editorialized at length in support
sible wrong-doing. of strong reforms.

In Kentucky, the federal BOPTROT investi-  That fits Goodman’s description of the pro-
gation led to the extortion and racketeeringcess. “Ethics legislation is a function of an eth-
convictions of former Kentucky House Speakerics scandal process. In state after state (e.g.,
Don Blandford three years ago and left the en-Ohio, California, South Carolina, Kentucky and
tire legislature under a cloud with several law-New York), we witness ethics legislation be-
makers and lobbyists in prison. In responsejng passed after intense media coverage of a
lawmakers reformed the state’s lobbying regu-scandal” (Goodman, p. 55).
lations and created an independent legislative The campaign finance reform measure
ethics commission to administer the law. Thepassed in Ohio last year fits that pattern, but
reform act, passed in 1993, allows lobbyists tonot perfectly. While Goodman’s study focuses
spend up to $100 per legislator per year forexclusively on legislative ethics codes, cam-
meals and drinks. But the law requires com-paign finance clearly touches the field of pub-
plete disclosure and that has dampened the etic integrity because of the crucial role that
thusiasm for wining and dining in Frankfort. money from interest groups and lobbyists (in
When the legislature convened its 1996 sessiosome states) plays in the campaign process.
in January, legislators were the beneficiaries ofGiven public perceptions about the propriety
a grand total of $26 in lobbyist spending for of that money, it is not surprising to see cam-
food and drink for the month. paign contributions or funds at the root of many

Lobbyists are also barred from contributing well-publicized scandals. Nor should it be sur-
to legislative campaigns and from serving asprising to see campaign finance reform become
fund raisers otreasurers of campaign commit- the focus of media attention in the wake of scan-
tees. In addition, lawmakers face a two-yeardals. What may be surprising, however, is the
revolving door restriction on lobbying the leg- role citizen pressure is playing in campaign fi-
islature after they leave it. nance reform absent specific scandals.

“Substantive, comprehensive and innova- Columbus was not so much rocked by scan-
tive” are the words Earl Mackey uses to dal as plagued by a widespread perception of a
describe the Kentucky reforms. He sees thépay-to-play” atmosphere. In a state with pow-
reforms as the latest step in the evolution oferful newspapers in Cleveland, Columbus and
state legislatures over the past three decade€incinnati as well as Dayton,oledo and
Mackey, who once served as executive directolYoungstown, editorial writers repeated that
of the National Conference of State Legisla-phrase so often that it became almost a first
tures, argues that “legislatures, over the pashame to the General Assembly. When Secre-

480 The Book of the States 1996-97



ETHICS

tary of State Bob &ft appeared before the ing any subsequent elected public office for a
House Ethics and Elections Committee to supperiod equal to twice the tenure of the office
port a reform proposal, he compared Ohio tosought (Bowman, pp. 271-272).

“the Wild West before law and order” (Ensign,  In July 1995, the U.S. District Court in Port-
1995). Facing intense pressure from a citizerland ruled Measure 6 unconstitutional. While
coalition that included leaders from the suc-the court’s ruling means the voters’ decision
cessful term-limits drive and Common Cause/carries no legal weight, their voice is likely to
Ohio (which opposed term limits), lawmakers carry substantial political weight. Citizen ef-
passed a measure that limits contributions fronforts to reform the campaign process may be
individuals and political action committees or the logical next wave following the term limits
other campaign committees to $2,500 for can-movement that swept through all 21 of the states
didates for the House, Senate or statewidevith ballot initiative provisions.Term limits
offices. The coalition had threatened to peti- were not driven by specific state government
tion for a ballot measure that would have put ascandals butather by the “trust gap” that
$1,000 limit on donations to political cam- plaguesAmerican politics in general at this
paigns from individuals or PACs. point. While the term limits movement —

Such citizen pressure may alter the publicclearly a visceral response to the trust gap —
integrity reform process. During the past two appears to have played itself out, the citizen-
years, voters in Oregon, Montana and Missourinitiated campaign finance reforms could in-
have passed citizen-initiated campaign financedicate that other public integrity reforms are
reform measures and lawmakers in Massachugaining a place on the initiative agenda.
setts rewrote that state’s campaign finance sys- If so, scandal may become less important as
tem to preempt a citizen initiative. the ignition for ethics reform.

Prior to 1995, Oregon had no statutory re- Under the scandal-driven theory of ethics
striction on the amount or source of campaignreform, Wisconsin’s law may be relatively weak
contributions or expenditures (Bowman, 1996, because the state has not suffered a significant
p. 271). \oters attempted a radical change byscandal. To a degree, Wisconsin is an example
passing a constitutional amendment that wouldpf “if it ain’t broke, don't fix it.” But states such
among other things, require: candidates for anyas Wisconsin, that have escaped major scandal
nonfederal office in the state to “use or direct” thus far, may still see significant ethics reform
campaign contributions only from individuals if Mackey is correct. He believes that, while
who reside — at the time of their contribution scandal-driven, Kentucky’s reforms are part of
— in the district in which the candidate is run- a wave of ethics reform that will touch many
ning.The measure expressly prohibits qualified states before it plays itself out.
donors (individuals residing in the appropriate  Meanwhile, Mackey appreciates the research
district at the time of their contributions) from finding Kentucky’s ethics law among the
passing through money from unqualified do- nation’s strongest. Broad measures such as
nors (committees, organizations, out-of-districtthose employed by Goodman will likely be the
individuals and other entities that are not indi- yardstick by which future public integrity re-
viduals residing in the district). A candidate forms are measured.
who wins election but has more than 10 per- What does this all mean? Generally, while
cent of his or her “total campaign funding” from states havectedon welfare, health care and
non-qualifying sources cannot hold the office education reform, they haveactedon ethics
sought or any other subsequent elected publiceform. Perhaps, as Goodman says, when it
office for a period equal to twice the tenure of comes to policing themselves “suddenly legis-
the ofice sought. A candidate who loses andlators lose their taste for innovation” (Good-
violates the 10-percent rule is barred from hold-man, 1996a).0n the other hand, public officials
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suffer from the same kind of “ethical myopia” p. iv). These findings, along with a 10-year
that blinds most people to their own shortcom-comparison of opinions of legislatures in sev-
ings and leaves their self-perception at oddseral statesState Legislaturesl995), indicate
with public perception. As Josephson puts it,that overall, trust in state government has de-
we judge ourselves by our highest aspirationslined during a period of ethics refofm.
and best acts, but others judge us by our last, It is too late for state lawmakers to do any-
worst act (Josephson, 1992a). In other wordsthing but react to that gap and the deep divi-
on welfare, health care and education, lawmaksions it represents. But it remains possible for
ers clearly perceive a need for reform, but whenawmakers in most states to act before scandals
it comes to questions of public integrity they in their own governments further widen the gap.
judge the ethical climate of state governmentSuch action on the part of legislators will re-
by their own good intentions and thus see noquire the same type of innovative thinking that
need for change. has marked state action on so many of the
Active or reactive, researchers and practi-nation’s most pressing issues over the past 15
tioners such as Mackey agree that the measungearst Indeed, the increased strictness of state
of an ethics code is not whether it restricts theethics codes — the stronger laws generally have
cup of coffee, but how clearly and comprehen-been passed more recently than the weaker ones
sively it covers the variety of ethical decisions — seems to suggest that lawmakers are learn-
facing state officials and private interests in theing from their experience.
course of daily life in state government. Down
the road, however, the most important measuréndnotes
of public integrity laws taken as a whole may

be whether or not they improve public trust in of these principles in relation specifically to

government. legislative ethics in the opening chapter of

Unfortunately, despite conS|derabIe_1 activity Ethics in Congres&Thompson, 1995). Joseph-
by lawmakers and regulatory agencies at the

. . " son identifies five principles of public service
state level, public trust in government remains_,, . . . TR
ethics: public interest, objective judgment, ac-
remarkably low. For example, leos Angeles

Timessurvey in 1990 (cited in Greider, 1992, ;(k))ﬁi?ta(?]l(l)l;}é (:]esglr?clrggg)leadersmp, respect-
p. 176) found that more than half (53 percent) Y P ' :

. . . 2|n addition to using state statutes as mod-
of Californians believe state lawmakers take .
els, reformers can look to model bills drafted

bribes from special interests. On a broaderby Common Cause (1989), the Council on Gov-

scale, a 199Business Weqjoll found that only ?rnmental Ethics Law (1991) or the Josephson
9 percent of the public expressed a great deqnstitute (1992) for guidance

S\f/e?kni'gggcir:gt Siate governmeimLeINess " From 1990 to 1094 21 states (Alaska, Ari-
)- 9 y ona, Arkansas, California, Colorado, Florida,

crease over the 5 percent of t_he publ_|c tha daho, Maine, Massachusetts, Michigan, Mis-
expressed a great deal of confidence in state . .

. Souri, Montana, Nebraska, North Dakota, Ohio,
government in a 1992 poll conducted by the

. . Oklahoma, Oregon, South Dakota, Utah, Wash-
Advisory Commission on Intergovernmental

Relations (ACIR, 1992).helandmark Ketter- Ington an_d Vyomlng)_ p_assed either state or
. . . .., congressional term-limit measures. The U.S.
ing Foundation report, “Citizens and Politics,

. . . ' Supreme Court struck down the congressional
gives voice to the broad section of the America P g

. . . NCaAimits. In Illinois, which has an extremely lim-
public who believe that “the present political . S -
o X . i ited form of initiative, a term-limit measure was
system [is] impervious to public direction, . . .

: e struck from the 1994 ballot by the state Su-
run by a professional political class and con-

” ; preme Court “on grounds that would seem to
trolled by money, not votes” (Kettering, 1991, preclude the matter ever getting on the ballot

1 Thompson provides a concise description
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in that state” (Barcellona and Grose, 1994, ad— rather than merely passing tougher rules —
dendum, p. 2). is the most pressing need. Indeed, the Kettering
4 Some statutes actually address this concernesearch found that “initiatives such as cam-
quite directly. For example, Alabama’s ethics paign finance reform, new ethics codes, drives
code opens with the declaration that “It is essenfor easier voter registration, or limiting the
tial to the proper operation of democratic gov-terms of legislative members will provide only
ernment that public officials be independent andmarginal benefit in reconnecting citizens and
impartial. . . . It is important that there be public politics” (Kettering, p. 2). While constructing
confidence in the integrity of government” clear rules and holding public officials account-
(Alabama, 836-25-2). Hawaii's campaign finance able is important, closing the trust gap will re-
law, enacted in 1995, notes in its first sectionquire something more like the “constructive and
that “The purpose of this Act is to amend the dynamic relationships among and between citi-
campaign spending laws to encourage citizerzens, public officials, the media, and the sundry
participation in the electoral process, preventspecial interests that make up politics” called
the actuality or appearance of corruption . . . "for in the Kettering report (Kettering, p. 2).
(Hawaii, Act 10, section 1)And Maryland’s
Public Ethics Law states as its first provision: References
_The General Assembly of Maryland_, recogniz-  \~n (Advisory Commission on Intergov-
ing that our system of representative govern-

: 2"~ ernmental Relations), 1992hanging Public
ment is dependent upon the people mamtamm%ttitudes on Government and Tax@@shing-
the highest trust in their government officials

and employees, finds and declares that theton’ D.C.: Adwsz_)ry Commission on Intergov-
ernmental Relations, p. 17.

peoplg have a right to be a_ssured that the im- Barcellona, Miriam M. and Andrew P. Grose,
partiality and independent judgment of those L - :

Hicial d | b intained” (M 1994. Term Limits: A Political DilemmaSan
officials and employees be maintained” (Mary- Francisco: The Council of State Governments.

Iar;d, 815-101-1a). . ... Bowman, James S. ed., 19%86blic Integ-
Congress has also stepped up its actlwtylnrity Annual Lexington, Ky The Council of
this area by passing the Congressional Account; T

ability Act (January 1995) and the Lobbyist State Governments.

Disclosure Act (November 1995). At both the Bullock, Joyce, .1994' In Search of the
Toughest State Ethics LavGtate Government
state and federal levels the pace of reform ha

: ; Rews Vol. 37, No. 5 (May), pp. 34-37.
increased along with the number of scandals Business Weel 995. “Portrait of an Anx-

while public confidence in governmental in- ious Public,” (March 13), p. 80.

stitutions at all levels has declined. Interestingly Chartock, Alan S. and Max Berking, 1970

enough, many commentators argue that Iegis'Strengthening the Wisconsin Legislatudew
lators themselves — both state and federal — . .
Brunswick, N.J.: Rutgers.

are less corrupt and more capable today than Ensign, David, 1995. “Initiating Campaign
they have ever been. Of Congress, Thompsor?_.. ’ . | s

. N . . "~ Finance Reform:The Miew From Ohio,
writes, “most informed observers of the insti- : : :

. . : . . Stateline MidwestApril, pp. 1,3.
tution believe that the legislators’ integrity and Goodman, Marshall R., Timothy J. Holp and

competence are greater than in the past’ (ThompKaren M. Ludwig, 1996. “Understanding State

son, 1995, p. 3). State legislatures are both morEegislative Ethics Reform: The Importance of

democratic and professional today than theyPoIiticaI and Institutional Culture,” in James

were 30 years ago, and behavior that was comg _Bowman, edPublic Integrity AnnualLex-

monplace in prior generations is illegal today . . .
(Jones, 1994). ington, Ky.: The Council of State Governments,

, o . . . 51-57.
* Innovative thinking about public integrity ppGoodman Marshall, 1996a. Phone interview
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with the author, January 1996. Washington, D.C.: Kettering Foundation.
Greider, William, 1992 Who Will Tell the Mackey, Earl S., 1996. Interview with the
People New York: Simon & Schuster. author, February 1996.

Jones, Rich, 1994. “State Legislatures,” in  McArthur, E.J. “Mac,” 1996. Phone inter-
Robert A. Silvanik, edThe Book of the States view with the author, November 1995.
1994-95 Lexington, Ky.: The Council of State  NCSL (National Conference of State Legis-
Governments, pp. 98-107. latures), 1995. “Poor Public Attitudeoward

Josephson Institute, 1992. “Principles of the Legislature,” State Legislaturesvol. 21,
Public Service Ethics,” ethics awareness semiNo. 4 (April), p. 5.
narconference papers. Marina del Rey: Joseph- Schwarz, Christopher, 1994. “Ethics: Pass-
son Institute, p. 44. ing Judgment or Passing the Buckedte Gov-

Josephson, Michael, 1992a. Remarks duringernment Newsvol. 37, No. 2 (February), pp.
Josephson Institute ethics training program,11-13.

December. Thompson, Dennis, 199%thics in Con-

Kettering Foundation, 1991Citizens and gress Washington, D.C.: Brookings.
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Judicial and Legislative Enforcement of Federalism

A summary of recent efforts by the Supreme Court and
proposals introduced in Congress to enforce principles
of federalism through the courts.

by Richard Cordray

Deep concerns about federalism resurfaceaven though this position had been squarely re-
in 1995. This renewed attention to an age-oldjected by Alexander Hamilton in the Federalist
problem was led by the Supreme Court, whichpapers. A majority of the fledgling court ex-
invalidated a federal statute for the first time plicitly rested this decision on the view that the
since the New Deal on the ground that it ex-states possessed only limited sovereignty in the
ceeded the permissible boundaries of congresaew national democracy, an ominous position
sional powers. Congress also embraced thesiat was swiftly repudiated by adoption of the
issues by taking up several proposals designelleventh Amendment. Adecade later, the Court
to make it easier to block the federal govern-brought down its historic decision Marbury
ment from encroaching upon the realm of thev. Madison5 U.S. 137 (1803), which held that
state governments. Wherever this new fermenthe Supreme Court is authorized to review the
may lead, it promises to rekindle long standingconstitutionality of government actions, and to
debates about how best to establish and enforcavalidate those actions judged to be unconsti-
the proper balance between federal and stateutional. Over the years, the Supreme Court has

authority. used this principle to invalidate much more

state legislation than federal legislation, and has
Historical Background of Federalism much more frequently enjoined actions by state
in the Courts officials than by federal officials.

¢ federali ¢ . Finally, the court’s formative decisions about
Issues of fe eralism are, Of Course, 1SSuegq scope of federal powers weighed heavily
about the allocation of political power rather in favor of the federal government. McCul-

than traditional legal issues.As a consequencgy .y, , Maryland17 U.S. 316 (1819), the court
the Supreme _Court_has typ_lcally be_en a rel_uc'construed the “necessary and proper” clause in
tant and relatively ineffective umpire in this

on th . h h h Article | to give Congress wide latitude in de-
area. On those occasions when the court atctérmining how best to implement the enumer-

dete_rmined to interpose itself to decide Cor_‘tro'ated powers vested in it under the Constitution,
versies between federal and state power, it ha§nd specified the reasoning by which state laws
largely tended to favor the federal government, -onsistent with federal authority would be

of Wh".:h itis itself an arm. , held invalid on preemption grounds. Equally if
_ A brief survey _of the S_upreme C_ourts most ot more important, irGibbons v. Ogder22
important federalism decisions suffices to make, ; g 1(1824), the court laid the groundwork for
tEesde points. One pf thre] C(l)(l.ms f'lr_St nptel\ggg an expansive interpretation of congressional
thy decisions was its shocking ruling in 1 authority to enact legislation regulating inter-
that a state could be held subject to suit in thestate commerce, which has been the most sig-
federal courts upon a debt owed to a CltiZéNyificant basis of general residual authority for
the Congress to enact federal laws on practically
Richard Cordray, formerly the Ohio State Solicitor, any subject that it chooses to address. Although
is an Adjunct Professor at The Ohio State Univer-the actual breadth of this power was not finally
sity College of Law. established and confirmed until the New Deal
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era, ultimately the court held that Congressciples of federalism in a manner that protects
could extend this power to economic regula-state authority and state interests. The funda-
tion of intrastate activities as well. mental issues here are political issues about the
The judicial groundwork laid by the Supreme allocation of powers, and the Court inevitably
Court in its first few decades was cemented intatends to approach them from its initial vantage
place by the Civil War and adoption of the post-point as dederalinstitution. Although in dif-
war amendments. The Fourteenth Amendmentferent eras the court has been influenced by
in particular, represents the most significantthese facts to greater or lesser degrees, the over-
maodification of the Constitution that bolstered all direction of its jurisprudence in the area of
federal authority to the detriment of the states federalism has not been promising for the states
though the court's subsequent decisions have— a point that bears emphasis in assessing the
taken its provisions much further to make deepsignificance of any more limited trends in the
inroads into state authority. Court’s recent decisions.
First, by developing the notion of “substan-
tive due process” around the turn of the cen-Recent Supreme Court Decisions
tury, the Supreme Court invalidated numerouson Federalism

state and federal laws that sought to address Th : fthe S Court’
urgent issues of economic regulation and so-f d elmosym_p(_)rtan_t Oht Ie udpren:je ourts
cial welfare refornfAlthough the court even- 'cd€raism ecisions inthe last decade concern

- the Tenth Amendment. This final provision in
tually retreated and b holding key N
Latly retrealec arc began Upho ding key New e Bill of Rights reiterates that “powers not

Deal measures, the Court continues to take %] | d o the United S by the G )
freer hand in invalidating state and local laws lelegated to the United States by the Constitu-
under this branch of its jurispruderic@econd, tion, nor prohibited by it to the _States, are re-
the Court gradually adopted the view that theServed to the States respectively, or to the

Due Process Clause “incorporated” most of thePeople.” In 1976’ the court decidé¢htional
Bill of Rights as direct constitutional limitations League of Cities v.Userg26 U.S. 833 (1976),

upon state governments. This development2" apparent watershed case which recognized
combined with judicial review, has allowed the the continuing existence of state sovereignty

federal courts to strike down a multitude of stateano| establlshed thefittAmendment as a limit
laws in the past few decades. Third, the cour h congressional power. Th_e COl.m.h.eld that a
has devised intricate theories to enjoin stat ededra:]law WOUI_d be rﬁled invalid if it regu-
actions seen as inconsistent with federal law,A€d the states in such a manner as to impair
An obvious barrier to bringing such suits is the state sovereignty, particularly by infringing

Eleventh Amendment. which bars citizens from YPON state operations in areas of their traditional
suing a state in the %ederal courts. In a 190gunctions. The constitutional issues posed are
' ivital, because the basic question is whether and

barrier by erecting an acknowledged legal fic-t0 what ex(tjent the fﬁd?}ral fqovder(rj]ment (]fanc:md'
tion that cases seeking injunctive relief can bePOSe mandates (whether funded or unfunded)

brought against state officials in their personalUpOn state governments.
capacity, and will be allowed to proceeth Over the span of a decade, however, the court

the last 30 years, the federal courts have useg)und itself unable to formulate a satisfactory

structural injunctions to take over the adminis-f ef|n_|t|on”of Ejheh realm ofaég?gltlongl state
tration of state programs, state facilities, and unctions,” and thus, sever mendment

sometimes portions of state budgets, for year]{_hallenges to f_ederal laws were unsucce_§sfu|.
at a time in order to enforce compliance with inally, inGarcia v. San Antonio Metropolitan

their views of the requirements of federal con-A_re_a Transit Authority469 U.S. 528 (1985)' a
stitutional law? divided court expressly overruled tRational

This brief overview thus counsels caution in Leagu_e (.)f C:juesjeusmn, holding that “thel
relying on the Supreme Court to enforce Iorin_Constltutlon oes not carve out express ele-
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ments of state sovereignty that Congress mapower to enjoin unconstitutional actions by
not employ its delegated powers to displate.” state officials?®
The court thus appeared to abandon its previ- This issue (aside from the ndwpezdeci-
ous efforts to refine judicially enforceable prin- sion, discussed on page 488) poses the most
ciples of federalism out of the text of the Tenth fundamental of the current judicial challenges
Amendment. In essence, the court suggestetb federal power. In contrast to the more mod-
that rather than seeking to resolve such comest debate over unfunded mandates, the Tenth
plaints in the federal courts, the states insteaddmendment claim is that the federal govern-
would have to exert their influence on the ment cannot impose mandates upon the states
federal legislative process, and must look toat all, regardless of whether they are funded or
Congress for any reconsideration of the cur-unfunded The continuing importance of this
rent balance of power between the states antssue, as well as the strength of conviction that
the federal government. it arouses, is underscored by the fact that all of
Despite these setbacks, the states doggedihe Supreme Court’s major decisions in this area
continued to pursue such cases before the Sirave been rendered on 5-4 votes.
preme Court. Finally, in 1992, they were suc- In other respects, the Supreme Court has
cessful once again in securing the invalidationmade incremental progress toward reinvigorat-
of a federal law ondhthAmendment grounds. ing state authority. On congressional waivers
The rejected federal law, which governed dis-of state sovereign immunity from suit, the court
posal of radioactive waste, was ruled invalid has cleaned up some of the looseness of prior
because it achieved its objectives in part bydoctrine and has imposed upon the Congress a
ordering the state legislatures to adopt specifiqpprocedural “plain statement” rule that strongly
state legislation in accordance with federaldisfavors such waivers unless the statute is
guidelines® The case has been read in very dif-emphatically explicit that Congress has enacted
ferent ways: either as narrowly standing for thesuch a waivet In a similar vein, but poten-
principle that the federal government cannottially of greater significance, the court also im-
dictate the passage of legislation by the stategposed a “plain statement” rule in a case where
or as a broader revival of thefithAmendment  the issue was whether federal law (the Age Dis-
and perhaps a return to tRational League of crimination in Employment Act) would pre-
Citiesdoctrine, even though the court expresslyempt state laws and constitutional provisions
refrained from addressing the issue of whethethat place a mandatory retirement age upon
to overruleGarcia. state judges. The rule was imposed, and was
The long-term importance of tiéew York found not to be met, in part because of express
decision is therefore unsettled at the presentgconcerns about the significant constitutional
and continues to be fought out in the lowerquestions raised by such an application of fed-
courts. The most obvious issue the court museral law to interfere with the structural mechan-
eventually decide in explaining this precedentics of state governments. Thus, the court again
is the extent to which Congress may requireseemed to indicate, as it would do again in the
state officials to assist in implementing federal New Yorkcase just a year later, that the issues
legislative policies. The court had recently it had addressed from opposing polesNia-
suggested that the federal government couldional League of Citieand Garcia may now
require some such assistance from state offiagain be very much in pla$.
cials in adjudicating disputes under federal law Another area in which the Supreme Court
and in performing certain executive dutiédn  has recently made some incremental progress
the latter point, indeed, the court had expresslyoward protecting state authority and state in-
overruled one of its Civil War-era federalism terests concerns structural injunctions. As noted
precedents, which it criticized as taking too earlier, the modern practice of using structural
narrow a view of federal power, particularly in injunctions as a means by which judges can take
light of the modern exercise of federal judicial over the administration and oversight of state
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facilities and state programs, often for extendedhe unusual instance confronted epez Con-
periods, has made serious inroads on the corgress had made no legislative findings — either
stitutional authority of the states. Yet in severalin the statute itself or in the committee materi-
recent decisions, the court has eased the condals that accompanied its passage — to draw the
tions for lifting structural injunctions, eitherin connection between this measure and its po-
whole or in part3 The court has also now ruled tential effects on interstate commerce. The court
that any significant change in either the factsacknowledges that the existence of such find-
or the governing law will provide sufficient ings would be an important consideration in its
grounds for granting appropriate modifications decisionmaking about the validity of the stat-
to consent decrees that have been entered e, but does not indicate whether it would af-
institutional reform litigatiort? The upshot of ford them the customary deference that they
these rulings will be to give the states some-often receivé® What remains to be seen about
what more leeway in avoiding the tight and Lopez therefore, is whether it will come to
surprisingly durable constraints imposed by thestand for rigorous judicial second-guessing of
federal judiciary through the tools of structural congressional determinations about where and

injunctions and consent decrees. why it derives the authority to legislate in a par-

ticular area, or whether instead it will come to
1995 Federalism Decisions by the represent only a minor procedural hurdle that
Supreme Court Congress can easily surmount if it legislates

Just | he S c . d carefully.

_Just last term, the Supreme Court issued a ;g question will play out initially in the
significant and surprlsmg_deC|3|o_n in favor of lower federal courts, with predictably diverse
the proponents of federalism. Umited hStates results. Indeed, battles are already being waged
v. Lopez 115 S. Ct. 1624 (1995), the court o er gch measures as federal child-support

invalidated the Gun-Free School Zones Actgtorcement and a hodge-podge of other fed-
because Congress was judged to lack the propefi,)| criminal statutes. Eventually, however, the

authority to enact t_he law unde_r the_ CommerceSupreme Court will probably have to revisit the
Clause. The decision was the first in more thaqSsue and make a definitive decision about

50 years to invalidate a federal statute on thi

pects for this ruling. The estimates range fromShot to remind Congress that its apparent om-

gope_s thar: I \II'VI”' Ieaéj a revival of the oIdeIr nipotence can be tempered on occasion by the
(_)(;]t_rm_e that limits dongress to acting onhy overarching processes of judicial review.
within its enumerated powers to surmises that | | May 1995, the Supreme Court struck

Congre_ssional authority has qnly been_jarred bYown state-imposed term limits on federal leg-
Lhe (rjullrr:g, but not selfve;fely cwcumscrl_téfd.dl_n- islators, ruling that they are inconsistent with
leed, the court itself offers two possibly dis- e ayclysive list of qualifications for such of-
tinct lines of analy_S|s to .JUSt'fy its ruling. The goaholders set out in Article | of the Constitu-
first, more expansive ra_tlonale is that t_he_ COUrtion 17 This ruling will stand as one of the most
Coqld n?t reaﬁonat()jly find (;ha'; tge clrllmma_ll- important decisions concerning federalism in
zation of much conduct under federal law (in- the last decade, at least from a practical stand-

cluding the C(.)ndu?t atissue r']r_] thleo%%s?, Wh'}f oint if not from a doctrinal standpoint. The
was possession of a gun within 1, eet of gy reat practical significance of this ruling is two-

school) “substantially affects” interstate com- fold. First, it sweeps aside a mechanism that
merce. Absent such_ a qonnection t_o i_nterstatehad prom}sed to reduce the distance between
comm’erce, the law is simply not within Con- the Congress and the public,with potential ben-
gress’ power to e_naéft._ . efits for the relationship between the states and

Side-by-side W'th,th's analysis is a NAIroWer e feqeral government. Second, it reinforces
ground for the court's holding, which is thatin yhe \navoidable conclusion that the process of
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amending the Constitutionis a profoundly “in- eral lawsuits brought by state officials who as-
side” process, with all proposals having to besert that the Congress may not require such
initiated by the Congress, unless their partisansctions to be undertaken by state officials. The
are willing to pursue the unattractive route of Tenth Amendment issue in these cases is
starting in the states, achieving a super majorelouded, however, by the apparent applicabil-
ity of support there, and then proceeding byity of the distinct and explicit authority that the
means of a constitutional convention, the lastConstitution confers upon the Congress to regu-
stage of which is regarded by many as a frightdate federal election processes under Article I,
ening prospect. Unlike many state constitutions,Section 4. Thus far, the federal courts have re-
therefore, the U.S. Constitution contains nojected the constitutional challenges to this mea-
workable mechanism for bringing pressure tosure, resting heavily on the distinct and explicit
bear on the Congress to become engaged in theuthority conferred by this provision, and the
amendment procesdsIn the end, the term- Supreme Court recently declined to review one
limits case serves as a useful reminder that theuch ruling?® Further cases challenging other
Supreme Court is, after all, faderalinstitu-  federal measures may also be pending, but have
tion, and historically its role in enforcing fed- not yet attracted significant attention. It seems
eralism usually tends to reflect that outlook. clear enough, however, that the states will be
pressing to extend the contours offtteav York

The Tenth Amendment and Other Federalism decision in the coming years, though the cur-
Issues in the Lower Courts rent crop of challenges may not be especially

. appealing in this regard.
In 1995, the lower federal courts considered In addition, the lower courts continue to

two particular controversies that raise issues, astle with difficult questions about the ex-
about the meaning and scope of the Tenthgnt 15 which the Congress may exercise power
Amendment. A number of constitutional chal- 1 yhrogate the sovereign immunity of the states
lenges have been brought against the Brady A m gjjt in the federal courts, an immunity that
contending that it violates theefith Amend- g o pressly preserved in the Eleventh Amend-
ment by requiring state and local law enforce-p, ot A number of cases involving the Indian
ment officials to perform background checks Gaming Regulatory Act have raised these is-

) o Suesin a particularly difficult context, and by
imposed on state and local officials are tMPO+ha end of last term the Supreme Court had
rary, and will terminate when instantaneous

. - >granted review to consider the questions pre-
computer checks become available, which |sg q P

tedi f th g&blost directly at
mandated to occur by 1998. A number of fed-Sen ec In one of tnose ca ost directy

o issue is whether the Supreme Court will con-
eral district courts have held that the Brady Actyi, \« to adhere to its fragmented ruling&nn-

violates the &nth Amendment? at least one sylvania v. Union Gas Co491 U.S. 1 (1989)
district court has held that it does fbgnd __in which a plurality of the court concluded that
thos_e_ decisions have been appealed. Th_e f'r%ongress could exercise its powers under the
decision by a federal appeals court on this ISSU 5mmerce Clause to override the protections

rece_ntly rejected the forme_r claim, essentiallyfor state officials that were adopted in the Elev-
holding that the Brady Act is a regulatory pro- enth Amendment

gram aimed at individuals and not the states,
and that it represents only minimal interference
with state functions that do not implicate cen-
tral sovereign process&dyut other such cases
are pending and the question may ultimately At the same time that the courts have been
be decided by the Supreme Court. considering new issues about the judicial en-
Similarly, the constitutionality of the federal forcement of federalism, the Congress has
“Motor Voter” law has been questioned in sev- stirred itself to consider new proposals that

Congressional Proposals for Enforcing
Principles of Federalism
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would confer broader authority upon the courtspre-empt state laws without express congres-
to act in the role of umpire in disputes over sional authority and would direct the courts to
state and federal authority. In this regard, theconstrue all federal laws so as to limit their in-
principal enactment thus far has been the Unitrusions upon state authority. The most signifi-
funded Mandates Reform Act of 1995. This cant object of these proposals is that they give
statute uses innovative procedural methods tahe states greater ability to control the direction
make it much more difficult for Congress to of the federal legislative process. By confining
impose unfunded mandates upon state and loc&ongress within more rigid procedural con-
governments. In particular, when any legisla-straints, it is thought that the states will be en-
tive proposal is reported out of a congressionabbled to exert greater influence by having notice
committee, it must now be accompanied by arand an opportunity to be heard before legisla-
identification and description of any federal tion is passed. At the same time, another im-
mandates that it contains, along with an assesgortant object is to assure that intrusions upon
ment of the magnitude of the costs and benestate authority will not occur without conscious
fits of any such mandate imposed on either theconsideration. Similarly, these measures seek
public or private sectors. Any such proposal thatto limit the opportunities for federal adminis-
imposes a substantial unfunded mandate is sulirators to impose new mandates and pre-empt
ject to a “point of order” objection made by state laws, and would give the courts the nec-
any member that would block its considerationessary authority to enforce these constraints.
by the full body. Similar informational and pro- For now, however, it remains to be seen how
cedural constraints are imposed on federafar Congress will move in this direction of cre-
agencies before they issue new regulations, andting new procedural protections for principles
the federal courts are given new authority, fairly of federalism.
limited in scope, to enforce these requirements
against any agency that fails to comply. In addi-Constitutional and Other Proposals Developed
tion, the Unfunded Mandates Act contains pro-hy a Consortium of State Officials
visions that require more explicit notice to be , .
given, again a?the committe% stage, about the One final o_IeveIopment_occurred_ln 1995 that
predicted effects that any congressional pro-IS of uncertain bu_t potentlally vastimportance.
posal will have in preempting state legislation. In Conjun“ctlon W,'th the hqldmg of an l{,nprec-
A further important congressional proposal,ede_nted States’ Federalism Summit, a con-
which has not been enacted as yet, has beeiPrtium OT groups of state and IOC‘?' officials
dubbed the “Federalism Act of 1995.” The — Which includes both The Council of State

central purpose of this measure is to imposeGovernments and the National Conference of

further procedural constraints upon the Con-State Legislatures — developed a set of bold

gress where it seeks to act in ways that wouldProposals intended to improve the institutional
limit state authority, not limited to the issue mechanisms for enforcing the balance between

of unfunded mandates. In one version of thef€deral and state authority. In the end, four of

measure, it would force Congress to do a num;hos_e_proposals were expr_essly e”dOTs?‘d by the
ber of new things every time it considers a bill: participants at the Federalism Summit, includ-

(1) identify and justify its authority to address ing a statement of support for passage of the

specific matters rather than leaving those mat_Federall_smAct of_1995, as Just described in
ters to the states; (2) consider whether the samré1e previous section. .
Another of these proposals deals with federal

goals could be achieved through alternatives d h Although C

that intrude less upon state authority; and (3)man ates upon the states. Although Congress
identify state laws that might be pre-emptedhas now en_acted _s_ubstantlal procedural obsta-
by the bill and notify state officials that the is- cles to ;fhe ||mposmqn oﬂnfundegmrz]indateﬁ_,
sue is under consideration. In addition, the pil|State officials remain concerned that nothing

would limit the federal bureaucracy’s power to has been done to limit mandates that are im-
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posed as conditions upon the receipt of federaprocess, while restoring the states to parity and
funds. A decade ago, the Supreme Court helgiving them more opportunity to press for con-
that Congress was free to impose such mangressional action on specific measures. A fur-
dates, and that states are free either to accefiter virtue of this change is that the disturbing
or reject them. In many instances, however,prospect of a runaway Constitutional Conven-
mandates are framed as conditions that havéon could then be dropped altogether.
little to do with the true purpose of the federal The most controversial of the four propos-
funding — funding that, as a practical matter, als is a suggested constitutional amendment for
the states may not be able to do without. (In“national reconsideration” of federal laws or
the Supreme Court case, for example, Congresgegulations. Under the mechanism suggested,
required states to raise the drinking age as ahenever two-thirds of the states take formal
condition for receiving federal highway funds, action within a five-year period to express their
which effectively forced states to submit to the disapproval of particular federal laws or regu-
congressional mandate.) A constitutional amendiations, those measures would be repealed un-
ment is thus proposed that would allow Con-less reinstated by Congress. This proposal
gress to impose only those conditions that arevould be the most far-reaching if adopted, for
tied directly to the purposes for which the fed- it poses a direct challenge to the accepted prin-
eral funds are to be spent. Any further condi-ciple of federal supremacy laid down by the
tional mandates would be prohibited. It is notoriginal framers of the Constitution. Yet it
clear how Congress will react to this proposal,seems extremely unlikely that Congress would
which would curb one of its most significant agree to submit any such measure for ratifica-
powers and go a long way to protect the statesion by the states.
from being transformed into mere field offices  The formulation and endorsement of these
of the federal government. four proposals reflects the view of many state
The Federalism Summit also presented arand local officials that they cannot simply rely
intriguing proposal to alter the current processon the Supreme Court to protect their sphere
for amending the Constitution. The fundamen-of sovereign authority. Instead, they need to
tal nature of this measure cuts strongly againswork through the political process to restore a
the grain of American constitutional conserva-more appropriate balance of powers between
tism, yet it has much to recommend it. Underthe federal government and the states. What-
Article V of the Constitution, Congress alone ever the result of these initiatives may ulti-
can propose an individual amendment for rati-mately be, the pursit of such measures is cer-
fication; the states can only prompt the callingtain to reinvigorate an important debate that
of a constitutional convention. Almost nobody needs to be taken seriously by Congress and
wishes to risk the possible turmoil of a consti-the American people.
tutional convention, for most scholars agree that
it could not be limited to a single subject, and Conclusions
therefore could result in massive revisions to L
the Constitution. The result is that Congress has The arena Of. federallsm is likely to be the
become, in practice, the sole gatekeeper fopcene of intensified debate and bold new pro-
proposed constitutional amendments. The state0Sals over the next several years. Proponents
believe, however, that they are entitled to anmc state power have many new opportunities to

equal role in this process. They thus suggest ress the|rT(r:]ase b(:tt?] In tL]te courtlf_ andf E[E the
simple reformulation of Article V, whereby ei- ongress. 1he most though-provoking ot these
ther Congress can propose individual amend™€W proposals — the set of constitutional and
ments for ratification by the states or the stateét?ther rpetasture;_re_zcle ntly _prﬁielnt?d by a|(<: (t)rr:sor-
can propose individual amendments for ratifi- ium of state officials — IS likely 1o spark the

cation by Congress. This would preserve annost reaction, r_egardless of whether any or al
integral place for Congress in the amendingOf them are ultimately adopted. But with the
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Supreme Court and the Congress now inter- ! Atascadero State Hosp. v. Scanldir3
ested in taking a fresh look at fundamental is-U.S. 234 (1985).

sues of federalism, it is impossible to predict

12 See, Gregory v. Ashcroft501 U.S. 452

just how much the established landscape may1991).

change over the next several years.
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FINANCES

State Government Finances, 1994

State governments’ fiscal health is better now than at
the start of this decade. Factors such as devolution,
downsizing and privatization will likely help determine
whether the trend continues into the next.

by Henry S. Wulf

Introduction because of the debate about devolution. Devo-
lution means transferring powers and responsi-

. I 2 g S bilities to lower levels of government. Whatever
itis useful to keep in fT“”d Just how significant the argument, the most contentious decisions
states are as economic entities. In a study COMsiatas face ar’e financil

paring state government financial activity with
Fortunemagazine’s ranking of the 500 largest
industrial corporations, California would rank
fourth between Ford and IBM while New York  The finances of state governments, as with
would be eighth between General Electric andmost large business corporations, are tied
Philip Morris. South Dakota, with the least closely to prevailing economic conditiofishe
amount of financial activity among the states,recession of the early 1990s buffeted all levels
would rank 343rd, ahead of corporations suchof government. However, states suffered re-
as American Greeting and E. W. Scribbs. duced revenue capability and an increased de-
State governments play three major publicmand for services while dealing with appeals
finance roles. First, they create and finance locafrom local governments for more financial aid
government services. Many states, for exampleand a federal government that was reluctant to
have programs for funding various types ofassume any more financial burden than abso-
social services and every state (except Hawaiijutely necessary. The federal government’s re-
has some mechanism for funding local gov-luctance is due in part to the significant build
ernment education programs. Second, statesp of the national debt during the prior decade.
serve as a conduit and redistributor of federal Reports indicate that the states’ budgetary
funds for programs such as Community Ser-condition in the mid-1990s is quite gob@®ne
vices Block Grants, Low Income Home Energy majorissue is what tack the states will take from
Assistance and Food Stamps. Finally, the statethis positive financial position. Various states
provide some important services directly suchare discussing tax cuts, increasing infrastruc-
as postsecondary education, hospitals, highture funding and positioning themselves for
ways and corrections. These varied activitiesmajor federal funding reductions.
give state governments a pivotal role in inter- Two important factors loom ahead. First is
governmental finance. the general state of the economy. Will the eco-
What was originally a division of power be- nomic climate remain positive? Second is the
tween the national government and the statesxtreme uncertainty about federal programs and
is now a tripartite system, with federal, statefunding. Neither factor, taken independently,
and local components. Their relationships areseems likely to create major problems for the
continuously in flux, and perhaps at a watershedstates givertheir current fiscal situation. If,

Henry S. Wulf is chief, Census of Governmentshowever’ they should become unfavorable si-

Branch, Governments Division, Bureau of the Cen-Mmultaneously, we might see effects similar to
sus, U.S. Department of Commerce. the d|ﬁ:|CU|t|eS Of the eal’|y 199(}5

When discussing state government finances

Overview of State Finances
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State Government Revenue
Table A

PERCENT CHANGE IN STATE REVENUE
BY TYPE OF REVENUE

State government revenues totaled $845 bil
lion in 1994, an increase of 4.9 percent ovel
1993. Inthe past five years, the year-to-year
percentage increases in total revenues have

ied kedlv. Th th h df Percent change, ~ Percent of
varied markedly. The grow as ranged from Type of revenue 1993101994  total, 1994
about 5 percent to more than 12 percent: 199
to 1991, +4.5 percent; 1991 to 1992, +12.2 perg Intergovernmental revenue

O

cent; 1992 to 1993, +8.5 percent; and 1993 tq from local governments 19.0 16
1994, +4.9 percent. Intergovernmental revenue from
Four major revenue sources accounted fof federal government 8.0 22.7
92 percent of the total: taxes (44.2 percent){ current charges 6.3 7.2
revenue from the federal government (22.7 per
- Taxes 5.7 442
cent), insurance trust revenue (17.2 percent) and
current charges (7.2 percerifhese percent- | ol revenue 49 100.0
ages have not changed much in the past twp Liquor store and utility revenue 13 08
years. When compared with 1990, however, | |nsurance trust revenue 0.0 17.2
they show the percentage from taxes decreag- ,,.
Miscellaneous general revenue -1.2 6.3

ing noticeably, with federal monies increasing
about the same percentage as the taxes dropped _ .

and insurance trust and current charges remairR€NNY with their taxes and, to some extent,
ing about the same. The 1990 totals were: taxeSharges and miscellaneous revenues.

47.5 percent; revenue from the federal govern-

ment, 18.7 percent; insurance trust revenuedtate Taxes and Charges

17.1 percent; and current charges, 6.8 p_ergent. Economic conditions improved in 1994 and
Table Ashows that there was some variationtpe tax receipts of the states reflected some of

in the year-to-year changes among the varioughatstrength. Overall tax receipts grew 5.7 per-
staterevenue sources from 1993 to 1994. Widecent gver 1993 and, as seen in Table B, the

fluctuations in the smaller sources often reflectygjor categories of taxes clustered tightly
particular situations in a few states. The fouraround the average growth.

major sources show quite different growth pat-  of the major taxes, general sales taxes (one
terns compared with 1993. The average changgf the taxes most quickly affected by economic
for all revenues was +4.9 percent. Revenuesfron&ctivity levels) showed the most robust in-
the federal government (+8 percent) were Congrease. It rose 7.3 percent over 1993 and provid-
siderably above the average. Current chargegq 33 percent of all state taxes. Forty-five states
(+6.3 percent) and taxes (+5.7 percent) were eyy a general sales tax. Eleven states, primarily
moderate percentage above the average. InSujy the West and South, had increases of 10 per-
ance trust revenues had no change and were &nt or more. Two large states, California (+1.2
percent beIOV\_/ the average for all revenues. percent) and New York (+1.3 percent) showed
_These varying growth rates can have a congpemic rises, reflecting the generally slower
siderable effect on the existence and extent of:onomic rebound thefeMichigan produced
programs states offer. Insurance trust revenuepe highest year-to-year increase, up nearly 31
for example, is typically dedicated and largely percent. Though this was due somewhat to eco-
untouchable for use in other activities. Federal,omic growth, it largely reflected a shift in how
monies, too, generally are not available for athe state funds education.
wide variety of uses because they are directed |ndividual income taxes, with 31.5 percent
to specific programs. The key for most statespf the total, were the second largest tax source
in covering their major expenses is what is hapor states. However, seven states do not use this
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tax at all and two others use it only in a limited to 1.6 percent and in 1994 constituted just 1.1

way. The growth of personal income taxes ofpercent.

4.9 percent from 1993 to 1994 continues the This change, by and large a result of lower

pattern since 1990 in which the year-to-yearoil prices and decreasing production, affected the
increases have been within a few points of 5ax revenue in three states especially: Louisiana,
percent.The nature of the administration of Oklahoma and Texas. For example, in 1982

individual income taxes creates a slight lag, severance taxes ranged from 26 to 31 percent
therefore personal income tax receipts are nopf | tax collections in these states. The com-

as indicative of economic conditions in the parable figures for 1994 were: Louisiana, 8.4

short run as sales taxes. In addition, the indi'percent; Oklahoma, 8.7 percent; and Texas, 4.7

viﬁlual incomz ta?ijhas oftgn been ifogal POINty e cent. Alaska still remains heavily dependent
w Ien statesl fﬁ' el\/lt'(()j re l:ce tax dgjéhens. on severance taxes (66.7 percent of the total in
n generaj, the WVidwestern an em 1994) but, even there, the state is looking to-

states showed the highest year-to-year changes .
o i . Ward considerably reduced severance tax reve-
in individual income tax collections and those

in the mid-Atlantic and Northeast the lowest. o> V.V'thm the_foreseeable future_ and, possibly,
the reintroduction of a personal income tax.

Looking at the individual states, the changes Th th rate of | t oh
in individual income tax collections from 1993 € growth rate of general current charges
has slowed considerably from the pace of the

to 1994 ranged from highs of +14.8 percent .
(Kansas) and +13.6 percent (Michigan) to a IOWearly 1990s. From 1989 to 1992 they were ris-

of -3.2 percent (Montana). The Kansas changéng at an average annual rate of more than 11
was influenced, in part, by rate increases inPercent, a pace that would have doubled the

upper income brackets. amount in about six years. The change from
An interesting change that has taken placelggz to 1993 was 8.4 percent and from 1993 to

recently in state taxes is a reduced reliance o994, 6.3 percent.

severance taxes in the oil and gas producing Current charges will be affected by the de-

states. Nationally, severance taxes were 1.4ateingovernmentabout instituting more pay-

percent of all state taxes in 1970. In 1982 it hitfor-service and the desire to lower tax burdens.

a high of 4.8 percent. By 1987 it had decreasecPtaté government current charges are concen-
trated in education — primarily tuition from

public postsecondary education institutions
Table B .
and state hospitafsAlmost four out of every
STATE TAXES BY TYP_E .OF TAX five dollars received by states in current charges
(Dollar amounts in billions) derives from these two sources.
The direction of current charges likely will
] Percent change, continue upward. The primary question, given
Type of tax 1994 1993 1993101994 the sharply diminished increases in 1993 and
Miscellaneous taxes— 1994, is how fast. States increased tuition con-
property, death & gift, siderably in the early 1990s when faced with
severance and others ~ $20.5 $19.1 7.6 lower levels of general state support for higher
Sales and gross receipts education. There is increasing pressure in some
taxes—general states to hold the line on these increases. Vir-
and selective 1859 1747 6.4 ginia, for example, has frozen higher educa-
Total taxes 3738 3535 57 tion tuition rates for two years starting in the
fall of 1996. Hospital charges are heavily influ-
Income taxes— .
personal and enced by federal reimbursements and general
corporate 1432 1364 50 costs fpr_ medical care, tyvo highly vola_tile areas
_ where it is extremely difficult to determine what
License taxes 242 232 41 . .
will occur in the near future.
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State Government Expenditures to 1994 for these same expenditure categories,

: which ranged from 3.8 to 12.3 percent.

b_HStat_e %g\éign_memt exgendgurtes were $720 Insurance benefits and repayments decreased
tion in - 1he steady and strong upward 4, 4 percent. This change was due primarily

growth of state government expenditures in th?lo adropi ;
) p in unemployment compensation out-
late 1980s and early 1990s slowed in 1993 an ys. Removing the influence of the more than

1994. This followed the pattern of revenues. : )
The first part of the 1990s showed consistently19 percent drop in unemployment compensa

. ; ion outlays would make the insurance benefits
strong expenditure increases: 1989 to 1990, ;
percent: 1990 to 1991, 9.9 percent: and 199 nd repayments category increase 6.2 percent,

. ight in line with the other expenditure catego-
to 1992, 11.5 percent. This changed rather dra- :
matically from 1992 to 1993 with only a 6.1 ries. Thamproved performance of the economy

ercent rise. This trend continued from 1993had an obvious influence on the decline in un-
,'[30 1994 with.a 4.9 percent increase employment compensation expenditures.

Educai 4 oubli if { ¢ Salaries and wages are another key compo-
ucation and public weflare outiays 10- ,on of state expenditures. Table C shows steady
gether comprised more than one-half (53 per

. : ‘growth in salaries and wages from 1990 to
cent) of all state functional expenditures. Edu-1994 with an average increase of 4.4 percent
cation accounted for 29.6 percent and welfar ! o '
23.7 percent. Acomparison with 1990 data The change from 1993 to 1994 is 4 percent.

From a longer range perspective, however, it

(education, 32.3 percent and welfare, 18.3 peréppearsthat 1992 marked a considerable

. ) €%hange in the growth pattern of this category.
ditures devoted to education has been dropping In 2992' thegpercenl?age change for saglariyes

while the percentage of state expenditures deénd wages from the prior year was 4.7 percent,

\éOttEdh to wer:fare IS 'lncr:tefsmgf Ftﬁ_r %e_arst_thethelowest year-to-year increase in the past four
ata have snown a slight trendin this direction,y o .5 e From 1992 to 1993 the increase was

bﬁt this sharpe_r”s]hﬁ tql\?vartd vtve(;fz?)re IIS ET(.recer,:teveriower, 2.3 percent, and from 1993 to 1994
8 ten;)menlogéo 'rS] IS 35 rat_e y 100 'tn%? it was up 4 percent. Comparing the average

atatrom when education accounted 10, - ases for the last few decades demonstrates
34.1 percent and welfare 17.2 percent of stat

. fow major this change has been. In the decade
expenditures.

onlv a f h . dit ¢ _of thel970s, the average rise was 10.5 percent.

_ Only atew other major EXpenditure Cateqgo-r,q |4 yyas 7 percent and the high 15 percent.
ries besides educat|on_ and welfare stand OULH eincreases in the 1980s averaged 7.8 percent.

Insurance trust expenditures were 10.7 percent.l.he low was 6.6 percent and the high 11.5 per-
followed by highways (6.9 percent), health (3.7 cent. Since 1990, the average has been 4.4 per-
percent), hospitals (3.6 percent), interest Oncentlwith 2 low of’2 3 and a high of 6.7 per(.:ent
general debt (3 percent) and corrections (3 per ' ’ ;

0. This | v 16 A t of " The reasons for this shift are complex. Part
cent). This eaves onty cents out of EVEIY qf he increases in the 1970s was driven by high
state expenditure dollar for all other activities.

inflation. In contrast, low inflation during the

Table C shows data about the state expendliggos certainly contributed to a lower rate of

tures in terms of their accounting character. Th ;
. ncreases. Other factors include the growth of
muted increases from 1993 to 1994 occurre(j5 9

. ) ; tate services that rely more heavily on sala-
in most major areas of expenditures. The rangQias and wages (e.g., higher education), down-

Wasfalr(ljy ::Iloselyt/ girouped; IOIhS'X.OUt of every sizing and privatization of state services.
seven doflars states spent, the increases were Downsizing and privatization have long-

n atnjr(;]derately sdn}all bind of Ie?s thlan_ 5 per-%?rm implications for state governments relat-
cent. 1hey ranged from = percen (sa_arles an g to current versus future costs. There is
wages) to 8.8 percent (current operations otheg

th lari d Thi trasts wit peculation that some states may not be fully
an saaries an Wages)_. IS contrasts wi unding their retirement systems. Depending on
the average year-to-year increases from 199

he extent to which this is true, a shift toward
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Table C
PERCENT CHANGE IN STATE EXPENDITURE BY CHARACTER AND OBJECT

Average annual

Percent change, Percent of total percent change

_Type of expenditure 199310 1994 1994 1990 to 1994
Current operations other than salaries and wages 8.8 321 12.3
Capital outlay 55 6.8 38
Intergovernmental expenditure 5.4 289 6.6
Assistance and subsidies 5.1 3.0 8.1
Salaries and wages 40 15.4 44
Interest on debt -1.2 31 2.3
Insurance benefits and repayments -4.0 10.7 113
Total expenditure 49 100.0 8.1

privatization will force them to fund services between economic growth and an adequate sup-
now. Otherwise, they will be able to put off part ply of publicly provided infrastructure. For state
of these costs to retirement system paymentgovernments, this relates predominantly to
well into the future. highway construction, since in 1994 about 57

Another pattern evident from the data in Tablepercent ofall state capital spending was for
C is the continuation of the growth in current highways.
operations other than salaries, meaning those The opportunity for financing capital expen-
non-salary services the state pays for directlyditures in the 1990s has been very good. Bonds
This growth continues to crowd the two other arethe normal source of funding this activity
major expenditure categories of payments toand interest rates were at their lowest point
local governments and employee salaries. Thaince the 1970s. It did not occur, however. The
most significant pieces of the direct paymentintensifying competition for state dollars from
categoryare public welfare expenditures for current non-cgital spending especially edu-
vendor services and cash assistance. In 1994ation, welfare and other social services to-
these expenditures amounted to 52 percent afether with pressure to hold the line or reduce
current operations other than salaries andaxes probably were significant factors.
wages.This was about the same ratio as for As the results of the current debate about the
1992, but as recently as 1990, the figure waduture of the American federal system become
44 percent. known, this competition in the states could be-

State governments are not investing in in-come heated. There is a major push to give
frastructure anywhere near the extent they weretates responsibility for social services. In the
in the1980s. Capital outlays can fluctuate con- political arenas of the states, such new respon-
siderably, depending on factors such as intersibilities might be competing with business and
est rate levels and growing populations. In theindustry interested in sufficient public infra-
1980s, the average year-to-year increase wastructure to spur growth.
7.1 percent. The high was a rise of 20 percent
and the low a decrease of more than 3 percengtate Aid to Local Governments
The changes from 1990 to 1994 averaged 3.8
percent.

The trend in capital expenditures could be
significant. Factors include the relationship

State aid to local governments is one of the
most significant activities in which states en-
gage. If viewed as one state program, it would
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be the largest by far. However, state aid is funthe state aid total dropped to 29.1 percent,
neled into a variety of programs for highways, nearly a full point below the prior year. The
education, health and the like. The very size ofsame thing occurred in 1992, the percent drop-
the aidprograms, relative to other outlays of ping about another point to 28.2 percent, the
the states, attests to the considerable respondbwest it had been in 40 years. It has stayed in
bility states have assumed for their subordinatehis range for 1993 (28.3 percent) and 1994
governments. If the federal government were(28.5 percent). The most obvious explanation
to share revenue with the state governments if this phenomenon is the relative growth of
a proportionate manner, the resulting federal payvarious other expenditures, especially welfare.
ments to the states would amount to approxi-The effect is to sharpen the competition for re-
mately one-half the current total state outl#tys. maining state funds. The activity this will likely
State aid, viewed broadly, would include have the most significant effect upon in state
both direct financial assistance to local gov-aid is the largest portion, education.
ernments as well as myriad programs that pro- Aid for education is the single largest piece
vide indirect financial assistance. This analy-of the state intergovernmental aid. More than
sis describes, for the most part, only the directhree out of every five dollars in 1994 was for
financial assistance. A complete analysis ofeducation (61.2 percent). The second largest
state aid would also consider the wide-rang-function, public welfare, accounted for 13.8
ing, and often substantial, indirect programs.percent, followed by general local government
A partial list of the latter might include: subsi- support (8.1 percent), and highways (4.3 percent).
dization of municipal debt by exempting bond  Total state aid for education in 1994 amount-
interest from state income taxes; state loan proed to $136 billion. The increase from 1993 was
grams; bond banks; local government invest-3.6 percent. Normally these data remain fairly
ment pools; and on-behalf payments for localcomparable from year-to-year in each state. The
employees in state retirement systéms. California data, however, contain a good ex-
State aid in fiscal year 1994 amounted toample of the discontinuities that sometimes
$222 billion, or 28 percent of all state expendi-occur in public finances, as well as the interre-
tures. The increase from 1993 to 1994 was 5.9atedness. California’s 1994 total for aid to edu-
percent. Although this was the lowest increasecation was down 13 percent from 1993. To
since 1983, it was in line with increases sinceshow the relative impact this had, taking Cali-
1989. Four of the five increases fell within a fornia out of the calculation for all states would
range of about 1 percent, from 5.5 to 6.6 percenthave meant a rise of 6.8 percent. Yet the change
Since 1970, the aid portion of total state ex-in California was due to an extra $2.5 billion
penditure has ranged from about 34 percent astate intergovernmental payment in 1993 for
thebeginning of the period to about 28 percentfinancing elementary and secondary education
in 1994. The percentages fall into three distinctcapital expenditures. The source of this money
periods: 1970 to 1982, 1983 to 1990, and postwas state-issued general obligation bonds. Cali-
1990. In the earliest period, aid averaged 32.7fornia makes this type of payment periodically,
percent of the states’ budgets and the rangereating data fluctuations that make overall
spanned 3.3 percentage points, from 31.2 tdrends difficult to discern without sufficient dis-
34.5 percent. In the second period starting inaggregation of the information.
1983, the average dropped to 30.4 percent and Future state aid to education will likely be
ranged from 29.8 to 31 percent. At least part ofshaped by legislation and lawsuits to equalize
the drop in 1983 was due to a change in theeducation spending across all school districts
federal General Revenue Sharing program thawvithin a given state. State aid has always been
eliminated states after federal fiscal year 1982the primary method for achieving some bal-
States had passed through a portion of that fedance. At least 16 states have been involved in
eral money to local governments. litigation related to equal funding for school
The data show another change in 1991, whemlistricts: Alaska, Florida, lllinois, Louisiana,
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Minnesota, Montana, New Hampshire, New tional total. New York comprises another 28
Jersey, New Mexico, New York, North Caro- percent.
lina,Oklahoma, Pennsylvania, South Carolina,
Vermont and West Virgini&. State Direct Expenditures for Services

In 1994, Michigan made a change in school . . :
funding that other states might be considering. Direct Szeﬂdmg (f:onst|tutes| about seven (.)f
Looking for a way to reduce school system re-SVery ten dollars of state outlays. In 1994, it
liance on local property taxes, Michigan in- totaled $554 billion. The largest amounts were

creasedhe rate of the state general sales taﬁ)r: public vv_elfare ($151 _b_illion); _insurance
and imposed a new state property tax. The stat ust expenditures ($83 billion); higher edu-

dedicatedthe increased revenues to su Ortcatio_n ($77 biIIio_n_); hig_hways ($44 billion);
local education. Michigan’s action, howg\llaer, hospitals ($28 billion); interest on debt ($24

is one of an extremely broad spectrum of re_biIIion); corrections ($21 billion); and health

sponses among the states to fund local educa@lssz t:'”'g.n)' t oubli If
tion services. ate direct public welfare programs com-

- . prised 19.4 percent of all state expenditures in
Excluding Hawail, where the state has 994, the highest ever. Welfare programs have

elected to run the elementary and secondarg en claiming an increasing share of state aov
school system, the two extremes are represent 9 9 9
ernment resources for at least two decades. In

by New Mexico and New Hampshire. The New X
; ; . the 1990s, however, the pace of this change has
Mexicoeducation state aid program funds about ceelerated considerably. The 1970s saw this

75 percent of the local education program. New?
Hampshire makes the funding and administraP€rcent grow from 9.6 to 12.8 percent. In the

tion of elementary and secondary educationigfsgots' ;gegrlse Waf _?hm(igg%t 1hpercent, :]rom
almost entirely a local government function. ~~ 0 1.9 percent. 1he S, NOWEVEr, have

About nine out of every ten dollars for that ser- tseei'g T'S rattio jump almost 5 percent, from 14.5
vice comes from local sources. OWH t ht this ch : i
State funding for education will remain a at wroug IS change was primarily

volatile matter for a number of years. If noth- Medicaid, especially changes in the Federal

ing else, the legal disputes will keep this issuehandling of so-called “disproportionate share”

simmering. Moreover, the sheer size of this pro_payn:ents.The_seb paymentts ;[0 frt]atet gtov,ern;)
gram for the states will continue to put it in ments were reimobursements for the states sub-

competition with other major state programSS|d|zat|on of low-income hospital patients. This

such as corrections and social services. Furthe\ﬁascontroversml because, as one analyst noted,

confusing the matter will be the influence oft ere were, manlpglatlons by state govern-
the many proposed changes in federal funéfing. ments of the Medicaid open-ended enptlement
Public welfare programs at the local govern-sys'[em to generate what was essent|ally_ gen-
ment level received the next most aid from theeral revenue sharing f(_)r sta_tééA change in
statesirl994, $30.6 billion. Unlike education federa_l law is now curbing this program, which
where state :’iid programs exist in every stz;teeX'StS in about half the states. The effect through
except Hawaii, there is more variety in public 1994 in certain states, however, was dramatic.

: Louisiana, for example, quadrupled its Medic-
welfare. For example, 15 states provide no_.
welfare aid or less than $1 million, primarily ald payments between 1988 and 1994. In New

because they have chosen to administer pub”gampshlre, the special Medicaid Assessment

welfare programs directly instead of through kr)ogrtat\r?v' Taxbelcame the b'g%ﬁSt tax Ise(zéjrce,
their local governments. California and New 2P0Ut IWICE as large as any other singietax.

York remain the major states where the fund- It wil be_interesting to watch the budgetary
ing is primarily state and the administration effect both in public Wel_fa_re programs and over-
local. California predominates in this type of all asthe federal restrictions take effect over

aid, accounting for about 45 percent of the na_the next few years. States also are experiment-
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ing with various forms of welfare programs to another 228 percent, out pacing the total ex-
try to reduce costs. But the major catalyst will penditure increase of 104 percent. The changes
be the shape of federal reforms that rewrite thesince 1990, however, have been mixed. Cor-
rules, responsibilities and relationships in wel-rections expenditures from 1990 to 1994 rose
fare federalism¥’ Insurance trust expenditures, 34 percent compared to the 36 percent increase
although the second largest category of statén total expenditures. But the corrections in-
direct expenditures, receive different emphasiscreases varied considerably: 1990 to 1991, 12
in the overall state government funding picture.percent; 1991 to 1992, 3.5 percent; 1992 to
The reason is that the source of these payments993, 3.6 percent; and 1993 to 1994, 11.4 per-
is restricted money used for fixed, agreed uporcent. Before the 3.5 percent change in 1992,
formula-driven payments. Of the $83 billion the lowest year-to-year increases since 1970
total, $44 billion went for state and local gov- were 9.3 and 9.6 percent.

ernment employee retirement programs, $28

billion for unemployment compensation and $9

billion for workers’ compensation. Table D
. pe P EXPENDITURES AS A PERCENT OF TOTAL
of direct spending and 10 percent of total state
. S DIRECT EXPENDITURES
spending.When the individual states are ar-
La'lyﬁd co(;npa;!ng tthteh dltre:{ctI de_xpetndlturez_tfor Percent of total
\gher education to the total direct Expenditure; - g, State direct expenditure
for that state, an interesting geographic patterm
emerges as can be seen @bl€ D. The ten 1 Utah 26.8
states with the highest percent, led by Utah witH 2 Colorado 25.0
26.8 percent, were allin the West, Midwes'g orl 3 Indiana 23.4
South. Of the ten states with the lowest ratios
ranging from Maine with 11.7 percent toAlaska| * North Dakota 2.2
with 6.7 percent, seven of the ten were New| 5 Nebraska 20.7
England or Middle Atlantic states. Two excep-| 6 lowa 20.4
tions in this latter group were Alaska and Ha- Virginia 203
waii, states with geographic, population and '
governmental characteristics that often makd 8 Alabama 202
them statistical outliers in such analyses.| 9 Kansas 19.2
Florida might be included in the lower group | 10 Tennessee 19.0
because of that state’s demographics. U. s. Average 13.9
There are many reasons that such a pattemn .
exists. Since this is a longstanding pattern, how} 4! Maine 117
ever, at least part of the basis for this configu{ 42 Pennsylvania 11.0
ration probably has some deep historical roots| 43 Hawaii 104
For example, it could relate to the extent that .
- . -, - 44 Florida 10.4
states rely on private universities to provide
higher education to their populations. 45 Rhode Island 9.5
One activity of states that has received consid; 46 New Jersey 9.2
erable publicity recently is corrections. Correc-| 47 New York 8.4
tlons_had been one of the most rapidly growing 18 Connecticut 73
activities of state governments. In the 1970s
corrections spending grew 240 percent, whilg| 49 Massachusetts 15
total state expenditures rose 164 percent. The 50 Alaska 6.7

1980s sawcorrections expenditures increase
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There are many different factors influencing structure. The moderate rate of bonding activi-
state spending on corrections. For example, & under relatively favorable circumstances
number of states have passed legislation desigrwould seem to indicate that other financial re-
ed to target career criminals. This has taken theuirementsare creating impediments for the
form of so-called “three strike” statutes and states. One federal initiative seeking to promote
laws limiting or abolishing parole. They illus- greater activity among the states is a U.S. De-
trate the complex relationship between socialpartment of Transportation pilot program that
policy and state finance. Connecticut, for ex-will establish infrastructure banks in ten test
ample, abolished parole in 1981. However, risingstates. The objective is to stimulate more bond
corrections costs caused it to start this progranactivity by allowing alternatives to standard
again in1990. North Carolina had to rewrite bond practices. This might include, for ex-
sentencing laws after its prisons also becamample, more public-private partnerships and
overcrowded? As the “three strike” laws and greater use of taxable financifig.
the like take hold, the prison population could States held almost $1.3 trillion in cash and
age, and then, prison health care costs will ininvestments at the end of 1994. This included:
crease. One study found that, in California, the$792 billion in employee retirement trust funds;
costs for maintaining prisoners less than 30 $205 billion in funds held as offsets to long-
years old averaged $21,000 per year, but roseerm debt; and $260 billion in miscellaneous
to $69,000 for those 60 and old&fo reduce insurance trust funds, bond funds, “rainy day”
costs, some states are experimenting with alterfunds and others. States dedicate about 87 per-
native sentencing. Vermont has instituted suctcent of this money for specific purposes. The
a program for low-risk inmates and coupled it two most common examples are redemption of
with programs designed to reintegrate ex-long-term debt and insurance trust obligations

convicts into the communiéy. like employee retirement programs. States held
the single largest portion of their assets, $792
Indebtedness and Assets billion, in state employee retirement trust sys-

Debt is traditionally | . tant in stat tems. This accumulation of assets places the

ebt1s rtaf_l lona ythess important in sta Z.state employee retirement systems among the
government finances than revenues, expen IFnajorinvestors in capital markets. The amounts
tures and assets. This can be demonstrated brY

. tate debt with federal and local eld in long-term debt offsets ($205 billion),
comparing state debt with tederal and local gy, caq the net long-term debt to slightly more
government debThe state amount of $411 bil- than $200 billion
lion at the end of 1994 was only about 60 per- :

The high percentage of assets reserved for
cent of the debt of all local governments and gh p 9

these limited purposes leaves $168 billion or

Ies‘l'shthgzr;flobﬁlercin: ?f the fedGe;al amoutm' 13 percent of total assets available for financ-
€ iiion totai was up ©. percen OVering general government activities. This is a rela-
the prior year. The three factors that mfluencesrtro

. ! . . ively small amount. It is misleading, however,
the direction of state indebtedness are intere y 9

. . " imply that even the $168 billion is available
rates, general financial conditions and the rolefor any purpose. Often, state constitutions or
the states assign to debt in financing infra- : y

truct sicularly high Int ¢ rat laws place considerable restrictions on access
S Lgchur:ear;)ar Icu ?{hy . qu Wa)f[S. n te_refh ralesS, and use of these monies. The Texas Permanent
which had been at their lowest pointin the pasEchool Fund and the Alaska Permanent Fund

two detlzlacfles In tgle e;;lrtly 19923’ have_ remained,q two of the largest and best examples of these
generally favorable. Yet, year- o-yearlncreasesspecia”y restricted funds.

in debt since 1987 have been fairly steady. In "o o'is 5 interesting trend concerning re-
that seven-year period, the average increase w rve funds or the so-called “rainy day” funds.
6.6 pertcent and ranged between 4.2 and 8. heprimary purpose of these monies is to help
percent. states weather fiscal downturns. Some states

Reports continue to cite unmet needs in mfra-aretrying to add more discipline to the fund-
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ing system and greater regulation of their useceive less federal money with block grants, the
There issome movement toward a formula- competition for the reduced pot will probably
driven system for maintaining these funds in-affect all state programs.

stead of the hit-or-miss practice of relying on Most of the discussion about block grants
appropriations or year-end surpluses. In Ari-relates to social service programs. This might
zona, Indiana, Michigan, South Carolina, Vir- mean that the true financial test will not occur
ginia and Washington, for example, the fundinguntil the next recession. Block grants will ef-
formula is now keyed to revenue growth. Sev-fectively cap federal participation and this will
eral states are changing their constitutions tdeave the states with choices such as putting in
limit using these funds for fiscal emergenciesmore resources, reducing benefits or devolv-
instead of current spendidgln the next few ing responsibilities further to their local gov-
years, however, thgreatest use for these funds ernmentg® An additional matter to consider is
and the greatest strain on the budgetary healtthe development of block grant formulas. This
of the states might not be to counter the effectould be an interstate battle pitting high popu-
of an economic downturn, but rather, to copelation growth states against low growth states
with the alteration of the federal intergovern- and historically high-benefit states against low-

mental financial landscape. benefit states. The rallying cry for both sides
might well be “fair share?
State Finance in the Era of Devolution The federal Unfunded Mandates Reform Act

of 1995 marked a key change in federal-state-
localgovernment relationships. It does not nec-
essarily end federal mandates. It does, however,
make itharder for the federal government to
require that state and local governments per-
form certain tasks that require financial outlays.
How this will play out financially for the state
governments is far from clear. There is hope
that mandate reform will ease the financial bur-
dens of state and local governments. The fi-

Throughout American history, we have seen
a number of shifts in the balance of govern-
ment power and responsibility among the fed-
eral, state and local governmefitShat we are
nowwitnessing a significant change in our fed-
eral system of government seems certain. Of
ficials at all levels of government and in both
major political parties have voiced broad sup-
port for: fewer federal programs; less funding

and control of those federal programs that " hancial effects of mandate relief will not be im-

malno;l ?hrr.nna:jlon or redluctllon (t)'f unf]:JPdded mediate and future changes probably will be
mandates, and a general relaxation ot 1e erailntertwined with other details of devolution dis-
rules governing state and local government aCtussions. States should be very cautious about

tivity. The states, in their central position be- depending on mandate reform for any type of
tween the federal and local governments, are, o oo g2 ol windfaf?

concerned that this devolution process shifts
more than just the funding responsibility. They q

have also expressed a need for concomitanl%n notes

power* From the states’ perspective, two fi- *Robert D. Behn, “The Fortune 500 and the
nancial issues stand out — a switch from cat-50 States: A Combined Ranking,” Institute of
egorical to block grants and potential relief Policy Sciences and Public Affairs, Duke Uni-
from mandates. versity (February, 1993).

Block grants promise financial relief forthe 2 This analysis uses information primarily
federal government, especially from open-from the U.S. Bureau of the Census surveys of
ended categorical entittement programs. The state and local government finances. The ref-
prime benefit for state governments is increasecatrence point for the state information is fiscal
flexibility that could reduce administrative year 1994, noted in this discussion as 1994. For
costs and allow more efficient local solutions. all states except four, this is the period from
Since it seems certain that the states will re-July 1, 1993 to June 30, 1994. The four with a
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different reference period are (reference periodor Economic Development, for a good sum-
end date in parentheses): Alabama and Michimary of economic performance in the states.
gan (September 30, 1994); New YdMarch "“Alaska’s Budget Prepares for theot-
31, 1994); and Texas (August 31, 1994). Petroleum Era,The Bond BuyeDecember 19,

® For example, as private business and perd1995.
sonal incomes change, so do the revenues that 8 The National Center for Education Statis-
states derive from income taxes. As sales riseics provides an indispensable statistical source
and fall, so does the income that states deriveach year to help frame discussions about tu-
from general or selective sales taxes. In goodtion rates at state postsecondary institutions.
times, there are fewer persons that need socidlhe latest isBasic Student Charges at Post-
service and income maintenance programs. IEecondary Institutions: Academic year 1994-
economic conditions turn sour, there is an up-95 (November 1995).
surge in the demand for these activities. As °The Census Bureau data are a statistical
consumers of goods and services, state goverrcompilation, not an accounting balance sheet.
ments’ negotiating positions shift when land The practical application of this is that total
and construction prices fluctuate. revenues nearly always exceed total expendi-

4 See, for example, the results of the budgettures, but this cannot be equated with a budget
ary survey of legislative officers made by the or accounting “surplus” or “deficit.” The rea-
National Conference of State Legislatures.sons for this are manifold, but has to do with
Their newsletter reported that in FY 1995 andvarying treatments of items such as debt, capi-
1996 fiscal conditions were better than they hadal expenditures, accruals and insurance trust
been for years and that the yead balances system transactions.

— generally considered an important fiscal 1°See]s There a Shortfall in Public Capital
health index — reached a record amount in FYInvestment?Federal Reserve Bank of Boston
1995. “Strong fiscal conditions make budget- (June, 1990). This is a general discussion of
ing easier for FY1996,” The Fiscal Letter this issue by some of the leading authorities in
National Conference of State Legislatures (No-the field.
vember/December 1995). 1 This calculation is intended only to dem-
5> See, The Fiscal Crisis of the States: Les- onstrate the magnitude of the states’ financial
sons for the Futurby Steven D. Gold (Wash- commitment.The comparison is flawed be-
ington D.C., 1995) for a discussion about thecause of the unique responsibilities borne by
states response to the 1990-91 recession. the Federal government.
notes that the states coped with this in part by 2For a discussion of state aid generally and
using accounting manipulations, devolution to a listing of other state programs that might be
their own local governments, often without included in a total analysis, see the annual re-
concomitant funding, and program cuts in so-port of the National Association of State Bud-
cial services. get OfficersState Aid to Local Government.

& California tax receipts, especially from its  '*“School Finance Litigation Aects 16
general sales tax, likely will improve consider- States.The Fiscal LetterNational Conference
ably if its economy picks up as predicted. Seepf State Legislatures (May/June 1995).
for example, “UCLA Report Forecasts Lots of 14 See, “The Outlook for School Revenue in
Sunshine for California @®nomy Qrer Next  the Next Five ¥ars,” Steven D. Gold, Research
Few Years,”The Bond BuyerDecember 14, Report-034, Consortium for Policy Research
1995. New Yrk, as with most of the other in Education (1995). This report examines the
northeastern states, still appears to be sufferenvironment for education funding and con-
ingresidual effects from the early 1990s reces-cludes that the state governments, for a num-
sion and its tax receipts will be affected accord-ber of reasons, are unlikely to increase their
ingly. See, also, the 19%%velopment Report effort in the near future. Two good illustrations
Card for the Statedssued by the Corporation of the competition aspect of this issue are pro-
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posals in New Jersey and New York to cut over-Pilot State Banks,The Bond BuyerDecem-

all state spending or provide tax relief from ber 11, 1995.

funds that might otherwise be used for educa- 2?“Patching the Fiscal UmbrellaGovern-

tion. See, “Cut Government Spending at Ex-ing (December 1995).

pense of SchoolsMew York TimesNov. 23, Z For an interesting historical view of fiscal

1995 and, “Pataki SeekingcBool Money to  federalism, see, “The Crisis and Anticrisis Dy-

Trim Taxes,"New York Time®ec. 14, 1995. namic: Rebalancing the American Federal Sys-
15“Small Provisions Turn into a Golden tem,” by James Kee and John Shanfulic

Goose,” Washington PostJanuary 31, 1994. Administration ReviewWJuly/August 1992).

Seealso, “Louisiana Took, ‘#ery Federal Dol- 24“The Challenge of Fxibility,” by Hal
lar We Could Get Our Hands On,Washing-  Hovey,State Legislatured/ol. 22, No.1 (Janu-
ton Post January 31, 1994. ary 1996).

16 See, “The End of the Hospital Tax Cha- 2°See, “The ABCs of Bck Grants,” by
rade,”Governing(November 1995), pp. 59-61. Steven Gold inState Fiscal Briefs(March
The “disproportionate share” tax procedure 1995) for a brief discussion about block grants.
worked approximately as follows: (1) states Some of the perspectives of local governments
would levy a tax on hospitals to qualify for the can be found in, “Cities DiscoveeBeralism,”
federal matching grants; (2) they would thenWall Street JournalDecember 8, 1995.
obtain the federal grants, which were available 2 For a succinct description of the arguments
on a more than 1:1 ratio; (3) from the federalstates are likely to make see, “Funding Debate
money, they would reimburse the hospitals forGoes On, Fiscal NoteqTexas), April 1995.
the “tax” they had paid; and (4) they would re- 2" Two articles with discussions of the fed-
tain the balance, which could be used for othereral mandate legislation are “Federal Mandates:
outlays. Getting Beyond the Retoric,” by Mary Kay

7See, “States Are Alreadyrfviding Falconer and Francis Ber§pectrum: the Jour-
Glimpse at Welfare’s FutureNew York Timegs nal of State Governmentol. 68, No. 2, and
September 21, 1995. “Deregulating Federalism: The Politics of Man-

18 See, “Rise in Inmate Population Forces Outdate Reform in the 104th Congress,” by Timo-
of State Transfers,” iWhat's Working in State thy Conlan, James Riggle and Donna Schwartz,
and Local Governmerfduly 15, 1995). Publius: The Journal of Federalisrvol. 25,

19“Senior Class; Inside Prison, Too,@f-  No. 3. The U.S. Advisory Commission on In-
lation is Aging,”New York Timeslanuary 18, tergovernmental Relations has released two re-
1996 and “Health care behind bargsiscal  ports on this subjecEederal Mandate Relief

Notes(Texas), January 1996. for State, Local, and Tribal Governmeianu-
2“Vermont,” The Bond BuyerOctober 23, ary 1995) andrhe Role of Federal Mandates
1995. in Intergovernmental Relation@reliminary

2L “Transportation Agency to Seek RFPs on Report) (January 1996).
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State Health Care Reform

Debating access, quality and cost.
by Linda Demkovich and Dick Merritt

If you think health care reform is dead, think ceived as anti-tax and antigovernment, shelved
again. recommendations for systemwide reform as too

It is true, of course, that by September ofcostly, pursuing instead what members called
1994, President Clinton’s Health Security Act, a “sequential” plan — a step-by-step overhaul
designed to guarantee insurance coverage fahat at most will change the existing structure
all Americans by the end of the decade, hadat the margins.
been laid to rest after one of the most intense, But there’s been a larger force at work that
sometimes downright vitriolic, lobbying cam- has conspired to change the health care system
paigns the nation’s capital had seen indecadesnd keep the states — even the most reluctant
And if there were any lingering doubts about recruits — active players in the game. In a word,
the public’s feelings towards “big-government” that force is costs. Though it has slowed since
solutions to social problems, the fall electionsthe 1980s, for example, medical care inflation
seemed to put them to rest with a resoundingontinues to outpace the increase in overall
finality. consumer prices by a ratio of nearly 2:1; health

It is also true that a number of states oncednsurance rates also remain on an upward track,
considered to be on the leading edge of healtlpricing more and more working class people
care reform have rolled back recently enactedut of the market. As overseers of payment for
laws, again largely in response to the 1994 eleceare, primarily through Medicaid, and also as
tions, and that others contemplating taking stepd$ront-line providers of services, state policy-
toward comprehensive change have demurrednakers have thus had very little choice but to
at least until it becomes a bit clearer what Con-stay engaged in the system’s rapid evolution.
gress has in store for Medicaid.

The best example of the former, perhaps, isSystemwide Reform
Washington, where key provisions of the land- ] . .
mark 1393 reform Iaw?/i?]cluding the one that ERISA: Sorting out the Signals
mandated “universal access to health care” by Since its enactment 21 years ago, the Em-
1999, were erased from the books earlier thiloyee Retirement Income Security Act
year, before target implementation dates hadERISA) has stood as a major impediment to
rolled around. While the repeaf@ftwas spear- the states’ efforts to expand access to health
headed by Republicans, who had gained coninsurance, whether through mandated benefits,
trol of the state House of Representatives inwhich require plans to cover specific services
theNovember elections, the law in fact had al- (€.9., in vitro fertilization) or specific provid-
ready been doomed by Congress’ failure to giveers (€.9., psychologists); high-risk pools, which
states the ability to experiment in the absencdrovide a source of coverage for people with a
of national reform. An example of the latter is medical condition that makes them “uninsur-
Montana, where the now defunct Health Careable”; or broader “pay-or-play” schemes, which
Authority, in deference to a public mood it per- require companies to provide their employees

with insurance or pay an assessment to under-

Linda Demkovich is Director of Communications Write coverage for the uninsured.
for the Intergovernmental Health Policy Project at ~ The reason is a clause in the law that gives
Georgetown University. Dick Merritt is Director of companies that choose to self-insure — today,
the Intergovernmental Health Policy Project. between 40 and 60 percent of the market — a
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‘bye’ from complying with state laws govern- dismay of state officials, have been inconsis-
ing such initiatives. For most of those years,tent in their interpretations. Take the issue of
state officials have pressured Congress to endncompensated care as an example. In Octo-
or at the very least modify the ERISA preemp-ber 1993, the U.S. Court of Appeals for the 2nd
tion, which they see as an unintended loopholeCircuit held that three separate surcharges im-
the ramifications of which could not have beenposed on hospital rates by New York state to
imagined in1974 when self-insurance was a finance indigent care violated ERISfszemp-
relatively rare phenomenon. tion clause. Just a few months earlier, however,
The pressure intensified last year, when aa 3rd Circuit Court panel reversed a lower court
half-dozen states with aggressive reform agenfuling to the same effect on a similar uncom-
das pushed for an amendment to ERISA thapensated care surtax imposed by New Jersey.
would have allowed them to proceed with The matter was seemingly put to rest in April
implementation of their enabling lavsanong  of this year, when the U.S. Supreme Court re-
them were Oregon and Washington, both ofversed the 2nd Circuit decision, holding that
which had approved employer mandate planghe New Yrk surcharge system does not run
that were contingent on bringing self-insured afoul of ERISA. That allowed the state to keep
firms into the fold, and Massachusetts, wherethe system in place for the remainder of the
an employer mandate plan enacted in 1988 reyear and in fact the legislature voted earlier this
mained unimplemented. Not unexpectedly, thesummer to extend it for another six months,
amendment died and with it, any hope the sixthrough next June, while it explores alterna-
states harbored of being able to proceed witltive financing mechanisms. In New Jersey, on
their reforms. the other hand, legislators scrapped the sur-
In Washington, the 1993 law, including its charge at the end of 1993, before the Supreme
employer mandate, was largely repealed earCourt had ruled, substituting dollars from the
lier this year. In Oregon, Gov. John Kitzhaber unemployment compensation fund.
had conceded by last spring that an exemption The Supreme Court decision appears to give
from ERISA to proceed with the mandate wasa green light to states that want to raise rev-
unlikely and had begun exploring other, vol- enues by taxing and regulating providers, and
untary options for covering the working poor. some are likely to do so in the coming year,
As part of that effort, the legislature acted ear-especially in view of deep cuts looming at the
lier this year to expand the reach of recentlyfederal level. But uncertainty over the legality
enactedinsurance reforms beyond the small of other types of financing plans remains. In-
group market. Meanwhile, enrollment in the deed, the decision will most likely depend on
Medicaid portion of the state’s health plan, court determinations of whether a particular law
which was launched in February of 1994, hashas adirect or indirect effect on self-insured
been slowed somewhat by budget shortfalls buplans. If the effect is direct, the courts are likely
on the whole is proceeding as planned. And fi-to declare an ERISA preemption; if it's indi-
nally in Massachusetts, the legislature voted lastect, they are more likely to rule in favor of the
December to delay implementation of the em-state.
ployer mandate for a third time (the original
date was 1992) and to convene a bipartisan blu&lanaged Care
ribbon commission to develop a replacement .
plan. Parallel with that, the staE[Je haspreceived yanaged Care: Taking the Market by Storm
federal waiver that permits it to design a pro- At the same time, pressure from the private
gram that could lead to coverage of anothersector to stop the cost spiral has changed the
400,000 residents over the next four years. face of the financing and delivery of medical
Because of Congress’ reluctance to reoperservices, as a trend loosely called “managed
the ERISA question, decisions regarding itscare” supplants the decades-old “fee-for-service”
reach have been left to the courts, which, to thesystem. Pushed hard by companies that bear a
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large share of the burden of paying for healthinsured or self-funded firms, kicks in. (Self-
insurance for their employees, enrollment ininsured plans assume financial responsibility
managed care plans has surged dramaticalljor their own risk but do not necessarily ad-
over the last few years. minister their own plans. Instead, many contract

A recent Group Health Association of with benefits management firms, including
America (GHAA) report, for example, estimat- commercial carriers or Blue Cross-Blue Shield
ed that by the year 2000, 50 million nonelderly plans to perform administrative functions.)
|hnd|V|duaI$ will be enrolleq in private sector Any Willing Provider LawsBitter Battles

ealth maintenance organizations (HMOSs), the .

: : Between Providers and Insurers

oldest and still the most dominant form of man- ’ ST
aged care. Just 20 years ago, fewer than 5 mil- One of the first major fights that the states
lionAmericans were HMO members. While the have been called on to referee is the one that
definition of HMO includes the traditional Pits managed care plans against doctors who
group practice model, the most popular and raparen’t part of them, by choice or by default. By
idly growing type of plan is a spin-off on the extension, the battle also affects patients, whose
theme: independent practice associations (IPAs)¢hoice of a physician is often limited to par-
which are most often run by doctors themselvesticipating providers on the plan’s list (or “closed
At the same time, a host of other arrangementganel,” in HMO industry lingo). _
that offer a mix of insurance and medical ser- The most common vehicle for opening up
vices are carving out their niche in the market.choice has been so-called “any willing pro-
The models range from the older preferred pro-vider” (AWP) legislation, which requires man-
vider organizations (PPOs) to newer hybrids,2ged care plans, including HMOs and PPOs,
like physician-hospital organizations (PHOs), t0 contract with any provider (most often phar-
management services organizations (MSOs)nacies) who accepts their terms and rates. A
and integrated delivery systems (IDSs). second strategy that's gained in popularity this

At the core of the managed care movemenyear is the American Medical Association’s
are two strategies that have long been the halllAMA) model “Patient Protection Act,” the
mark of HMOs: prepayment, either on a per- Most controversial provision of which seeks to
person or per-illness basis, to lock in rates indive consumers leeway in choosing a doctor,
advance of treatment as a guard against use &0th within and outside of the plan in which
unnecessary services, and an emphasis on préiey are enrolled. (Most HMOs deny coverage
vention, to get both physicians and patients tdf0 enrollees who go to an out-of-plan provider,
recognize the value of healthy lifestyles and to€Xcept in emergencies or if they're outside the
treat illnesses before they become more serisérvice area; PPOs and some HMOs, however,
ous (and more expensive). A key to success i§0 offer a “point-of-service” option that per-
reliance on “gatekeepers”: physicians or otherMits patients who are willing to absorb higher
medical professionals who take responsibility Out-of-pocket costs to see nonparticipating
for routine care and handle referrals to (moreProviders.)

expensive) specialistdhe quid pro quofor The emergence of the Iegislati_on has touched
doctors to provide discounted care is a guaran©ff a heated debate. On one side is the man-
teed pool of patients. aged care industry, which says that the AWP

In response to the managed care trend in th@nd patient protection laws undermine one of
private sector, the states have moved to exerf'® mostimportant cost-saving tools at its dis-
greater control over the market and the amalP0sal: “selective contracting,” based on crite-
gamation of entities that have come to domi-fia that permit plans to examine physicians’ past
nate it. As part of that process, they have hadractice and utilization patterns, for example,
to sort out how far their regulatory control over @nd choose those they deem to be the most cost-
health insurance reaches and, the corollary, wheffficient, best-trained and most cooperative.
ERISA, the federal law that exempts self- Limiting the number of providers, plans say,
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also reduces their overall administrative costsan AWP law, despite its name. Backed by a
and lets them negotiate lower rates by offeringpowerful coalition of health care professionals
a higher per provider caseload. and facilities, the law bars insurers from “limit-
That view has the backing of the Federaling the opportunities” of any provider who
Trade Commission (FTC), which has histori- accepts the terms and conditions set forth in a
cally supported selective contracting as a meansanaged care contract and from imposing
of promoting competition. In a recent state- financial terms — incentives or disincentives
ment, the agency advised states that AWP laws— that may affect a patient’s choice of a
“may discourage competition among provid- physician. In effect, it shields 21 medical spe-
ers” and limit the ability of managed care planscialties, from doctors, dentists and pharmacists
to reduce the cost of delivering care “without to optometrists, chiropractors and physical
providing any substantial benefit.” The Na- therapists, from potential discrimination by
tional Governors’Association has also adoptedmanaged care companies in contracting and
a policy of opposition to “overly restrictive reimbursement.
AWP laws” in order to retain the flexibility On July 27, 1995, the day before the law was
afforded states by managed care plans. slated to take effect, the Prudential Insurance
On the other side of the issue are provider&Company of America and two of its state sub-
— specialists, in particular — who perceive the sidiaries filed suit to permanently prevent the
selective contracting process as a threat to thelaw’s implementation on grounds that it vio-
ability to practice. Increasingly dependent onlates, among other things, ERISA, the federal
managed care enrollees as a source of incomé&MO Act and the commerce clause of the U.S.
they have lobbied aggressively for laws thatConstitution. Several weeks later, Blue Cross
would obligate managed care organizations taand Blue Shield of Arkansas, which filed a simi-
contract with anyone who meets the terms forar action in another federal district court on
reimbursement and utilization review imposed June 30, sought to have its case dismissed and
on other providers who are part of the plan. Alsojoin in the Prudential’'s. Other plaintiffs in the
active in the fight are community pharmacies Prudential’scase are yison Foods, the state
and laboratories, which often find themselvesAFL-CIO and the United Paperworkers Inter-
competing against larger out-of-state firms thatnational Union; GHAA has also announced
operate on a regional or national scale, as welplans to file aramicusbrief in support of the
as minority physicians, who see AWP legisla- Prudential. The legislature doesn’t meet again
tion as a way to fight discriminatory practices until January of 1997, which will give the legal
by health plans and to assure that the poorebattle time to play itself out before lawmakers
communities in which many of them practice decide if and how to change the act.
have continued access to medical care. Patient Protection Acts: Variations on
Organizations representing consumers, :
. o : the Theme
meanwhile, have been divided on the issue.
Some see the flexibility for patients to choose ~Currently, any willing provider laws are on
their own physician as essential, while othersthe books in 32 states, though unlike the broad-
see that flexibility as a threat to efforts to hold Pased Arkansas statute, most of them narrowly
down medical costs. apply to pharmacies. In addition, legislatures
. ) i in 5 states have enacted versions of the Patient
Arkansas’Any Willing Provider Law: High  protection Acts in the months since the AMA
Stakes model first surfaced, and the concept got at least
The battle about to play out in the federala hearing in 14 others.
courts inArkansas sheds light on the high- And in a variation on the theme, three gov-
stakes nature of the debate. At issue is a Paernors — Maryland’s Parris Glendenning and
tient Protection Act enacted in February, whichOregon’s John Kitzhaber, both Democrats, and
managed care plans say has all the markings dflew York's George Pataki, a Republican—all
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signed patient protection laws that requiresurance with developing rules for HMOs and
HMOs to offer enrollees a point-of-service other managed care plans. In releasing the pro-
option. posed rules, Insurance Commissioner Elton
» Maryland’s Patient Access Act, signed on Bomer said they will “achieve the same over-
May 25 and called a first-of-its-kind, says that all goals” as the act but at a fraction of the cost.
people whose only insurance plan choice is an On the consumer side, the rules seek to re-
HMO must be offered the option of seeing out-quire the disclosure of benefits to prospective
of-plan doctors, as long as they are willing to policyholders, ensure continuity of treatment,
pay more for the privilege. In addition, the law restrict use of financial incentives that could
requires insurers to establish reasonable criteadversely affect care, prohibit “unfair and un-
ria for determining membership on their pro- reasonable denial” of reimbursement for emer-
vider panel, along with review and appeals pro-gency care, give enrollees the right to select a
cedures. network provider as their primary care physi-
» Oregon’s measure, which became law Julycian and direct plans to submit data on quality,
18, mandates that insurers who require enroll-costs andaccess to the department. On the
ees to designate a primary care physician perprovider side, they require plans to make ap-
mit them to change physicians up to two timesplication information available to interested
a year,spell out the policyholder’s rights in medical professionals, issue written explana-
writing and make available to them a point-of- tions for denial or termination, f&f advisory
service plan. It also lays out conditions for con-review panels and begin making payments to
ducting utilization reviews. providers within 30 days of their selection. To
* New York’s law, which Pataki hailed at the keepcosts down, the “point-of-service” require-
August 2 signing as a “landmark,” is aimed atment was eliminated. Managed care plans will
an estimated one million residents who buyalso be permitted to withhold proprietary in-
insurance on their own. The law, Pataki said,formation on marketplace strategies from their
“combines the best aspects of managed care armbmpetition.
fee-for-service,” by requiring HMOs to offera  And a postscript on a related front: A hand-
“hybrid” point-of-service plan to enrollees be- ful of states this session has shown interest in
ginning January 1, 1996. That means peopléarring hospitals from denying or revoking the
can see out-of-plan providers if they are will- staff privileges of physicians who may not be
ing to pay higher out-of-pocket costs (cappedpart of a managed care network. A newly en-
at $3,000 a year for individuals, $5,000 for acted Oklahoma law, for instance, prohibits
families). It also requires HMOs for the first hospitals or other health facilities from deny-
time to offer a standardized plan covering in-ing doctors an application for staff privileges
patient, outpatient and emergency hospital seras long as they’re duly licensed; another re-
vices, physician services and — particularly quires themto consider providers’ medical edu-
salient, given the retreat of Empire Blue Crosscation and board certification when issuing
and Blue Shield from the individual market — them credentials.
prescription drugs bought from participating
pharmacies. Again, out-of-pocket costs will be New Systems
capped, with an annual limit on deductibles for .
prepspcription drugs of $100 for individuals and Sorting out the Market
$300 for families, plus copayments. In their role as referees/regulators, states are

In Texas, meanwhile, Gov. George W. Bushalso focusing close attention on the prolifera-
vetoed a version of the Patient Protection Actlion of new network constructs that have arisen
earlier this year, arguing that it “imposed too from the market-driven restructuring of the
much regulation . . . and unfairly affected somedelivery system, as well as on the widening
health care providers while exempting others.”scope of contractual arrangements among in-
Instead, Bush charged the Department of In-surers, institutions and individual practitioners.
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Often, they have simply reinterpreted or ex-reinterpret the definition of HMO to include
panded the laws and licensing regulations govPHOs as well as PPOs, MSOs — or whatever
erning HMOs and other, more conventional name the new networks go by. In a few in-
insurer/provider arrangements to the new breedtances, however — lowa, Minnesota and Ten-
of networks and joint ventures, either by in- nessee — the legislatures have enacted sepa-
cluding networks in existing definitions of rate statutes governing PHOs.
“health plan” or by using a broad term that en- As a measure of the interest in the evolving
compasses all possible arrangements. Othemarket, more than 1,200 bills and resolutions
times, they’'ve started from scratch, writing relating to the organization and regulation of
laws or rules to cover entities that did not existhealth care delivery systems were introduced
a few short years ago. in the 49 states whose legislatures met this year.
Take the entities known as PHOSs, short forAs of the end of the second quarter, more than
physician-hospital organizations, for example.100 of them had been approved.
Like HMOs, PHOs — joint ventures between
one or more hospitals and an individual doctorProviders
or a group practice — typically assume at leas . .
Iimitgd fir?a%cial risk fo):ppatie}:wt care. Unlike 5-|osp|tals: Easing the Rules
HMOs, however, there are no clear emerging In their ongoing quest to control the cost of
standards to govern their financial solvency,care and spark greater competition in the mar-
including capital reserves and reinsurance caketplace, more and more states have also
pacity, or the qua“ty of care they provide_ become involved in a pOllcy area that has
Should they fail, patients could be left holding typically been reserved for federal agencies —
the bag for potentially large unpaid bills; should notably, the FTC and the Justice Department:
their quality of care fall short, consumers may antitrust.
find there are no grievance or appeals proce- Beginning with Maine in 1992, 19 states
dures in place to address complaints. have approved hospital cooperation acts
A 50-state telephone survey conducted by(HCAS) or, as they're more commonly called
GHAA earlier this year, which looked at the these days, Certificate of Public Advantage
range of PHO financial arrangements, from no-laws (COPAs), which apply to all types of pro-
risk to full-risk, found that 41 states have Vviders and facilities and sometimes insurers. In
licensure requirements for PHOs that assumé@ssence, the laws grant the partners in approved
the full actuarial risk for costs incurred for cooperative ventures immunity from federal
groups they contract with, typically under and state antitrust laws; in a handful of cases,
HMO licensure laws already on the books; onlythe COPAs also extend to mergers.
25, on the other hand, license PHOs that as- The laws operate under a doctrine called
sume only partial risk. (No-risk arrangements “state action immunity,” which holds that
escape scrutiny entirely in all but two states,certain activities — for example, jointly pur-
according to the survey.) chasing expensive equipment — may be
In an attempt to address the issue, the Naexempted from antitrust prosecution if the state
tional Association of Insurance Commission- meets a two-pronged test. First, it must make
ers, which seats representatives of all 50 state§/ear the reason it is reducing competition and
has put out guidelines governing regulation ofallowing the collaboration in a specifically
risk-bearing PHOs and is developing risk-baseddefined market area. Second, it must actively
capital requirements for all types of health carereview and supervise the area in which the
organizations, due out next year. In general, th&ompetitive forces have been removed. In addi-
consensus on the part of the commissionerdion, most of the laws use a balancing test to
seems to be that PHOs and other risk-bearingeview proposed cooperative arrangements,
entities should be regulated. Although ap-Such as sharing equipment or personnel or re-
proaches vary, the most common has been téerring patients. If the parties to the agreement

510 The Book of the States 1996-97



STATE HEALTH CAPACITY

can show that the benefits of their arrangemenentirely. Now, for the first time in seven years,
outweigh any potential disadvantages that mayanother two states have followed suit. In re-
result from decreased competition, they will getsponse to critics within the hospital industry
a COPA from the state. They're usually requiredwho argue that the CON process has failed to
to submit annual reports on activities under thecontrol costs and is expensive and unduly bur-
agreement as well. densome, Ohio and Wisconsin lawmakers this
From the start, state attorneys general havgear resolved long-standing battles by termi-
tended to question the value of the laws, asknating their expenditure reviews of hospitals;
ing whether they’re necessary to carry out jointthe long-term care segment of the market will
ventures and whether they provide adequateemain under the program.
protection for less obviously beneficial activi-  That may not signal a trend, however, be-
ties that might trigger greater scrutiny. In Min- cause despite the deregulatory pressures that
nesota, for example, an attorney in the attorstill prevail, a number of states have in fact
ney general’s office expressed skepticism aboustrengthened their programs in recent years in
the need for the 1992 Hospital Cooperation Act.the face of rising costs. An Alabama law enact-
“Almost everything can be done without it,” ed last year, for example, raised the threshold
he said. At most, it gives hospitals some “com-at which hospitals and HMOs must submit ex-
fort around the gray zones.” penditure expansion plans from $500,000 to
Practice may be bearing out that sentiment$1.5 million for major medical equipment and
For while state hospital associations have profrom $1.5 million to $3.2 million for all other
moted the laws as useful cost containment toolgapital projects.
and as a necessary ingredient to compete WltBhysicians: A Watchful Eye

insurer-dominated networks, they've seldom h ] )
used them. In most instances, hospitals and !N additionto their role as licensers, the states

other providers instead appear to have decidefiave demonstrated interest in recent years in
to enter into legitimate joint ventures, where "égulating various aspects of physicians’ prac-
they can avoid the costly, time-consuming pa-fices. One early manifestation of that interest
perwork requirements inherent in the processsurfaced in 1992, when the Florida legislature
of reporting to state regulators and still not run@pproved the first state-inspired law to limit
afoul of antitrust laws. doctors from referring patients to facilities in
On another front, Certificate of Need (CON) Which they have an investment or ownership

overbuying are back on the legislatures’ radarhealth costs to so-called self-referrals, trigge_red
screens. By the late 1970s, all states excepd storm of protest on the part of the medical
Louisiana had CON programs on the books, as£ommunity over the objectivity of the firm that
adjuncts to the National Health Planning andfinanced the study. But even in the face of the
Resources DevelopmentAct of 1974. Under théntense lobbying campaign, the bill passed
CON process, state reviewers weigh in on plan®verwhelmingly: 107-4 in the House, 39-0 in
to build or renovate institutional facilities, add the Senate.
services or buy major medical equipment and (As part of the Omnibus Budget Reconcilia-
can veto those proposals they think run countefion Act of 1989, Congress had already acted
to a community’s interest. to bar physicians from referring Medicare pa-
In 1986, Congress repealed the planning lawtients to clinical laboratories in which they have
and the antiregulatory, free-market mood thatan ownership interest, effective in 1992. In
fed that action swept the states as well. Within1993, it expanded the law to ten other types of
the next year or two, eleven of them, mostly inServices and included Medicaid as well as
the West, had suspended their CON programMed'Care in the proposed restrictions; final
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rules were expected to be issued by the end dfetting system, for Medicare, Medicaid and
1995. Now, however, as part of the Medicareprivate insurers, still in place.)
and Medicaid budget tightening, Congress may
be on the verge of rolling back the rules.) Medicaid

In the years since, 32 states have approvee)n the Home Front: Medicaid Managed
laws restricting provider self-referrals. Some
have very limited reach (e.g., a 1995 Alaska
law that applies only to dentists and dental prac-

tices), while others are broadly cast (e.g., a2 199 : L : .
) . . S against rising health care costs. Taking a major
California law that applies to physicians, sur- : ; . .
hit from yearly insurance rate hikes for their

geons, psychologists, acupuncturists, optomey . - employees and soaring Medicaid costs,

trists, dentist_s,_ podiat_rists f_ind chiropractors an hey are increasingly seeking ways to leverage
covers specific services including laboratory i i, buying power in order to control costs and,
testing, diagnostic nuclear medicine, radiation, harever possible, expand coverage to the un-
oncology, physical therapy and rehabilitation, jnsred within their borders.

psychometric testing and home infusion  pedicaid in particular has become a bugbear.
therapy). At the same time, a number of stategstimates by the Congressional Budget Office
have gone back to amend earlier laws, making;uggest that in the absence of cuts, the pro-
allowances for providers in rural areas wheregram’s budget would nearly double over five
no alternative services may be available. years, from $131 billion in the fiscal year just

All told in 1995, nine bills restricting self- ended to $260 billion by 2000. For the states,
referrals and imposing financial penalties for which have contributed between 17 percent to
kickback arrangements became law — three 060 percent of program dollars, depending on
them in Washington State, where the legisla- their per capita income, Medicaid’s bite of their
ture reenacted a prohibition that had fallen un-otal operating budgets over that period was
der the repeal of the comprehensive 1993 reexpected to jump from an average of 20 per-
form law. cent to 25 percent, further limiting their ability

In an effort to control the physician side of to devote resources to other public priorities
the cost ledger, several states had included ratguch as education. In 1990, the average was 9
setting strategies in their more comprehensivepercent.
reform laws. To date, those provisions have had As in the private sector, managed care has
widely differing fates: become the watchword for Medicaid officials

* Minnesota’s Regulated All-Payer Option, intent on containing costs. Since March of
which would have set rates for doctors outside1993, according to the Health Care Financing
managed care networks who continued to billAdministration (HCR), the federal agency that
on a fee-for-service basis, was repealed earliepversees the program, 11 states have been
this session. awarded Section 1115 waivers that permit them

* Florida’s 1993 rate-setting law has been up-to experiment with statewide managed care
held by a state court of appeals, but it has yetiemonstrations and another dozen or so have
to be implemented. either filed applications for waivers or are re-

* Maryland’s 1993 law, which called for the viewing plans to do so. In addition, almost all
development of a physician rate-setting strateof the states are operating narrower Section
gy, is moving ahead, as a newly appointed(1915)(b) waivers that allow managed care to
committee begins the process of setting targebe implemented at a local, regional or statewide
levels for fees. Under the law, doctors whoselevel. The pace of waiver activity, accelerated
rates fall below the targets would be exemptby implementation of Section 1115 plans state-
from the rate- setting. (Maryland is the only wide in Tennessee and Oregon in January and
state that still has an “all-payer” hospital rate- February of 1994 respectively, has raised the

Like their payer-counterparts in the private
ector, states are also engaged in a major battle
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percentage of Medicaid recipients who get theircent savings overall; that’s because the bulk of
medical care from managed care plans from 14rogramdollars go to services for the elderly and
percent in 1993 to 23 percent, or nearly one irdisabled — amarea where experience with man-
four, today. aged care is limited and the potential for sav-
With the growth have come concerns thatings is unknown.
accompany any fast-paced, far-reaching trend. “Safety net” providers have also sounded an
In the case of Medicaid, those worries encom-alarm. In June of 1994, for instance, the Na-
pass the quality of care that people are receivtional Association of Community Health Cen-
ing; the adequacy of the pool of physicians inters filed suit in federal district court seeking
managed care organizations who are willing toto halt Section 1115 programs already under
accept Medicaid clients — particularly the sup- way and kill others in the pipeline. Tradition-
ply of “gatekeepers” whose job is to overseeally, centers in the national network have pro-
basic care and steer clients from hospital emervided not only health care but an array of sup-
gency rooms and other high-cost providers, agort services like transportation and translation
well as the supply of providers to serve so-for minority populations. In recognition of
called “special needs” populations; and the tacthose varied services, centers that met federal
tics some marketers may be using to sign orgualifications were guaranteed cost-based re-
new enrollees. An attendant concern is that lonimbursement, as opposed to the capitated rates
rates and administrative hassles, which havehat are the keystone of managed care. Many
plagued the Medicaid fee-for-service system forof the waivers, however, have allowed the states
years, may deter some doctors from taking parto bypass that guarantee for managed care con-
in the program. tracts. In its suit, the association raised the is-
One of the biggest issues raised to date hasue of how those special services would fare in
been the care of vulnerable populations. Mosthe cost-conscious managed care environment.
Medicaid managed care plans so far have apk the long run, officials argued, the very sur-
plied only to recipients of Aid to Families with vival of the centers would be in jeopardy, de-
Dependent Children, the bulk of whom are poorpriving their clients of access to a major source
women and children. While that group makesof care. All legal papers were filed by October
up about 75 percent of Medicaid recipients, itof 1994; a year later, the suit is still pending,
consumes only about 25 percent of all programwith no word on a trial date.
dollars. Neither the states nor managed care The concerns raised by the national associa-
plans have much experience providing care tdion resurfaced this summer, at a hearing of
the more vulnerable disabled and elderly groupsRhode Island’s Children’s Code Commission.
that account for the lion’s share of Medicaid According to an item in the national news ser-
resources. Thus, as the states increasingly invice Health Line citing thBrovidence Journal-
corporate those two groups into managed car®ulletin, critics offered testimony that the
arrangements, the providers who traditionally state’s network of community health centers is
care for them are cautioning against sudderfacing “life-threatening deficits” in the wake
shifts that might jeopardize essential servicesof the August 1994 implementation of RiteCare,
Nor is managed care necessarily the “silvera statewide managed care demonstration pro-
bullet” needed to produce large-scale savingsgram designed to expand coverage to greater
According tofigures released over the summemumbers of poor pregnantwomen and children.
by the Kaiser Commission on the Future of With Medicaid caseloads and payment levels
Medicaid, significant savings for the overall on the decline and the population of uninsured
program cannot be achieved as long as enrollelients on the rise, they say that center program
ment is focused only on low-income families. is “slowly withering away.” The hearing also
Even if managed care achieves savings of 5 tgave rise to advocacy complaints about the lack
15 percent over fee-for-service, the Commis-of primary care providers and the failure to
sion said, that translates into only 1 to 2 per-educate patients about the new program rules.
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As is the case in the reconfiguration of the straints, the program has suspended open enroll-
private sector, state policymakers are beingment of residents who don't receive insurance
challenged to sort out the ever-growing cast ofas a benefit of their employment. (Medicaid eli-
managed care characters and to devise safgjibles and people with preexisting medical con-
guards to protect patients from potential abuseslitions that render them “uninsurable” continue
in the evolving system. In this case, they mustto be enrolled as planned.) And come January,
also answer to skeptics who question whetheofficials may ask the legislature to consider a
the Medicaid plans will produce the savings cap on enroliment, along with copayments and
supporters predict — savings that many statesigher premiums for the uninsured who have
have earmarked to expand care to other low-incomes above 100 percent of poverty. That
income working residents who don’t meet the agenda is troublesome to the TennCare Moni-
program’s eligibility criteria. toring Group, a coalition of patient advocates,
Tennessee: A Case Study providers and “concerned citizens” that kee_ps

close tabs on program developments. Asking

Tennessee offers an interesting case study ghe poor to pay more for insurance, an official
potential problems inherent in the transforma-of the group warns, will simply force them back
tion from fee-for-service to a Capitated manageqnto emergency rooms, undermining the goa|

care system. Facing a $740 million Medicaid of assuring a regular source of care through the
budget shortfall, officials abruptly terminated physician-gatekeeper system.

the program in January of 1994 and shifted _
800,000 recipients into a managed care prograr®°ing Slow: Bumps in the Road
known as TennCare virtually overnighithis While some states hold up the often-pro-
was expedited by the formation of 12 insurerlonged, paperwork-laden process of applying
groups that are known as managed care organfer a federal waiver as the reason they've not
zationgMCOs), some operating statewide, somepursued one, some have hesitated even after
on a regional basis. Today, TennCare officialsthey have a waiver in hand. In Ohio, for ex-
proudly tout the program’s record: $1 billion ample, officials have opted to forego experi-
saved over the first 18 months and 98 perceninentation altogether pending the outcome of
of residents covered, including the 400,000 whothe Medicaid block grant debate in Congress.
had no health insurance previously. In pulling back on Gov. George \Voinovich'’s
TennCare critics contend that the programOhioCare plan, which would have moved most
has “double counted” Medicaid recipients andof the 1.4 million current clients into managed
new enrollees and that the number of uninsureatare and used the savings to finance coverage
continues to rise. Likewise, according to rep-of another 375,000 working poor uninsured
resentatives of both the state’s hospital andesidents, state officials cited the possible loss
medical associations, the system that's now irof federal funds should the block grant be
place isn't managed care at all, butrather is thepproved.
same old fee-for-service system at a discount. On the other hand, the block grant debate
Not only are fees low (doctors, for example, has increased the urgency of waiver requests
say they are paid an average of $14 for an offrom some states — lllinois and Louisiana are
fice visit, compared to $45 for privately insured examples — where the federal share of Medi-
patients), the MCOs, which act as fiscal inter-caid dropped when new rules affecting pay-
mediaries in the system, aren't funnelling the ments to hospitals went into effect. Concerned
funds to providers in the manner promised. Thethat Congress will base the formula for distrib-
groups also continue to express concern abouiting funds on their current Medicaid shares,
the state’s lax oversight of the MCOs and abouthese states are trying to get into a better posi-
its failure to install “gatekeepers” to monitor tion at the starting line. Gov. Lawton Chiles of
patient care. Florida has made just that plea to his legisla-
Meanwhile, in the face of new budget con- ture, which still has not authorized implemen-
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tation of a waiver granted in September of 1994 the governor’s timetable even further. Over the
Mindful of the pitfalls of the “TennCare ex- summer, the two largest Medicaid HMOs in the
periment” and of their own budget limitations, city — Health First and MetroPlus — were
other states — even those with a relativelyforced to cease enrolling clients after concerns
larger concentration of managed care entitiesurfaced about their capacity to guarantee
— have elected to phase in their Medicaidenough doctors to meet clients’ needs for care.
waiver programs. In Hawaii, for instance, stateProgram officials chalked the problem up to
officials have moved to tighten eligibility re- bad scheduling, but advocates for the poor sug-
quirements in its HealthQuest program, a Secgested that the system was simply not up to
tion 1115 waiver plan that pools Medicaid and handling the caseload. In addition, advocacy
general assistance clients as well as lower-ingroups raised questions about potential abuses
come residents and participants in the Staten the marketing of Medicaid managed care. In
Health Insurance Program, which providedresponse, both the state and the city have
coverage to people with incomes under 300clamped down on marketing practices, prohib-
percent of the federal poverty line. iting plans from directly enrolling clients and
Implemented in August of 1994, HealthQuestinserting the City’s Human Resources Admin-
exceeded its first-year enrollment target ofistration as an intermediary in the process to
110,000 by 40,000, in part because of a worseguard against fraudulent or otherwise unethi-
than-expected economy. Under the strictercal sales techniques.
rules, the income level to qualify has been |n Maryland, where enroliment is on a slower
ratcheted down from 300 percent of the pov-track, the attorney general has also announced
erty line to 200 percent, and people with highera crack-down on marketing managed care to
incomes (between 100 and 133 percent of povthe Medicaid poor. In June 1995, the attorney
erty) will be asked to pay a larger share of pregeneral’s office filed misdemeanor charges
miums. The situation has prompted complaintsagainst 16 HMO marketers for “unethical prac-
from patient advocacy groups, who say thattices,” including lying to clients about why they
poorer residents may be forced to drop theirshould join a plan, bribing them with money
coverage. and gifts and forging their signatures on appli-
But a go-slow approach is not necessarily acation forms. State officials who allegedly took
prescription for trouble-free enrollment. In New pribes from agents for disclosing confidential
York, for example, which has had a voluntary information were also part of the case. Under
Medicaid managed care plan in effect sincenew contracts issued to participating HMOs,
1991, the legislature has been entertaining glans will be barred from marketing at local
Pataki-backed plan to phase in mandatorysocial services offices and will be subject to
enroliment over the next three years, movingdfines of up to $10,000 for each incident of fraud.
from 600,000 recipients now to 1.1 million by Finally, following an expose of problems in
April of 1996 and 3 million by January 1998. the state’s managed care industry, Florida’s
According to the governor’s figures, the infra- Agency for Health Care Administration (AHCA),
structure exists to serve that many new clientswhich was created by the legislature in 1992 to
But lawmakers weren't buying. Fearful of oversee a broad-based reform law, has issued
thrusting the poor into a situation where theirryles that, among other things, bar Medicaid
needs may not be met, their initial response wasnanaged care organizations from conducting
to table the plan at least until January. door-to-door solicitations and marketing in
In the interim, problems that have surfacedfood stamp or welfare offices. The rules, which
in New York City, which has one mandatory took effect July 1, 1995, also institute quality
managed care demonstration program in placgafeguards, including a rule that says physi-
in southwest Brooklyn and has its own Sectioncians, not plan employees, agents or a physi-
1115 waiver in the pipeline, could well set back cian under contract, will make determinations
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about whether an enrollee needs emergencpolicies for a company it has previously
(i.e., out-of-network) care. covered.

To advocates, part of the answer to avoiding * Portability, which means people can take
such abuses is better education. Even if theréheir eligibility for insurance with them when
are enough physicians willing to see them, pathey change jobs, in an effort to avoid a phe-
tients — many of whom lack fluency in En- nomenon known as “job lock.” (While the com-
glish and face a host of other stresses not dimon understanding of portability is that people
rectly related to their health — must be taughtcan carry coverage to a new job, the state laws
to break their old habits of turning to emergencysimply require that waiting periods/underwrit-
rooms for routine care and to embrace the priing requirements be reduced in proportion to
mary care principles built into the managed caretheir previous coverage.)
concept.And that, they caution, could take *Limits on exclusions for preexisting con-

years. ditions, which define the maximum period
(most often 12 months) during which insurers

Uninsured can refuse to sell to people who had or still have
an illness that presumably makes them a “bad

Access I: Leveling the Playing Field risk.”

Beyond expanding coverage to working poor  « Rating restrictions such as community rat-
families through Medicaid, more and more ing, which means that insurers must apply a
states have moved to help other uninsured resisingle rate to everyone covered under the same
dents gain a foothold in the marketplace. Theirplan, regardless of their health status or other
focus has been on two groups long spurned byisk factors. Systems that allow insurers to
commercial carriers as being too risky to in- charge different rates for factors such as gen-
sure: people who are self-employed and thoseler or age, thereby creating rate “bands,” are
who work for small firms that do not provide known as modified or adjusted community rat-
health insurance as a job-related benefit. ing. (Many states have less stringent require-

The basic idea behind the initiatives, broadly ments that limit how much premiums can vary
cast under the rubric “insurance reform,” hasfor similar groups but that still allow under-
been to “level the playing field” and thereby writing practices to be used.)
stabilize the market, by putting an end to a prac- For years, Blue Cross and Blue Shield plans
tice that’s known in industry lingo as “skim- were the only carriers that routinely used com-
ming” or “cherry picking.” Most often, the munity rating, making them the insurer of last
measures begin by targeting small groups (2 oresort for many people in the two target groups.
3 to 25, sometimes 50), although increasingly,In the last decade or so, however, most of the
they are being expanded both upward to largeBlues’ plans, in order to stay afloat financially
groups and downward to bring in individuals. in the increasingly competitive market, have
A June 1995 report from the General Account-peen forced to underwrite for factors such as
ing Office (GAO) identified 45 states that had age, sex and health status. That has left more
enacted small group market reforms betweemandmore people unable to buy insurance, even
1990 and 1994. The key ingredients of theif they can afford it, and has spurred the states
reforms are: to intervene.

» Guaranteed issue, which means that any in- And now the tide seems to have turned. Since
surer that sells in the small group (or other1991, by IHPP’s count, the legislatures in 19
specified) market must make coverage avail-states have enacted full or partial community
able to any group in the state that applies, rerating laws. Initially insurers — especially
gardless of the health conditions of employeesmall to medium-sized commercial carriers
in the group. who opposed being put into the pot with larger,

» Guaranteed renewal, which means prettynationally based plans — sounded warnings
much what is says: that insurers must renewthat they’d be forced to leave states where com-
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munity rating was in effect. For the most part, ones available to small groups as well if the
however, that hasn’'t happened, and where itegislature doesn’t again push back the effec-
has, state officials have tended to say “goodive date. (That date was set originally for
riddance.” An example is &mont, which  March of 1994; the two-year grace period was
implemented the first community rating law granted in deference to complaints that the rule
back in July of 1992. Asked if early concerns interferes with an employer’s right to negoti-
about insurers leaving the state had come truegte a plan that best meets its needs.)
Gov. Howard Dean said. “Yes, thank heaven. Rounding out the reach to the uninsured, a
We got rid of some of the fly-by-nights and the program called Health Access New Jersey got
cherry pickers and we’ve kept the reputableoff the ground in April. To join, enrollees must
ones. What we've done is to refine our insur-meet specific income requirements and cannot
ance markets.” be eligible for employer-sponsored coverage or
. . Medicare or Medicaid. So far, five insurers are
New Jersey: A Big Umbrella taking part in the program, which offers two of
The experience in New Jersey, which hasthe five standardized plans available to indi-
phased in its 1992 community rating law overyiduals and small groups. In the first three
three years, is an interesting example of howmonths, 5,700 people had signed up and enroll-
the market can adjust. An incentive for carriersment was growing by 1,000 per week. The first-
to move into the individual market, legislators year budget is set at $50 million, enough to
crafted a unique “play or pay” scheme thatcoyer about 30,000 residents — only a small
imposes an assessment on carriers unwillingortion of the state’s one million uninsured but
erage (IHC) program, to offset the potential say. Key to success is employer behavior, said
losses of companies that have opted to play. Access administrator Judy Hale. If private com-
Since it was implemented inAugust of 1993, panies continue dropping their coverage of

28 insurers have joined, and upwards ofdependents, “all we'll do is tread water,” she
137,000 people had enrolled as of the quarteriygaid.

count released in mid-July. What’'s more, 12 of
the original 21 plans announced their intent topyrchasing Alliances
rebate “millions of dollars” to policyholders — )
a sign perhaps that enrollees are not the badccess Il: Strength in Numbers
risk some had predicted or that they're using Intandem with the insurance reforms, a num-
fewer services than had been expected. Théer of states have also launched health insur-
overall assessment for companies opting to paynce purchasing alliances (also called coopera-
instead of play amounted to $40 million last tives) in an effort to give smaller- to medium-
year, down from $54 million in 1993; it's ex- sized businesses and self-employed individu-
pected to be even lower this year, ending enals more clout in negotiating for affordable
tirely in another year or two. coverage. In at least one instance — Kentucky
In addition to the IHC program, the 1992 law — the alliance also encompasses state and lo-
established a Small Employer Health Benefitscal government employees, and there has been
program for companies with between two andtalk in a few places of eventually folding in
49 full-time workers. In place since January of Medicaid recipients as well.
1994, the program has 50 participating carriers The only common element so far among al-
and 750,000 enrollees, many of them previouslyliances serving the private small group market
uninsured. As with the IHC, enrollees are givenis that they are voluntary. Beyond that, their
a choice of five standardized benefit plans, fromdesigns vary widely. Some of them impose lim-
a “bare bones” model to a “Cadillac” model. its on the size of the employee group, some do
Those are the only plans available to individu-not; some define regional boundaries, some are
als and after next March, they'll be the only statewide; some actively bargain on behalf of
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enrollees, some are simply a “supermarket” atisen from 300 to 850 (companies with one to
which enrollees can shop, a handler of admin-150 workers are eligible) and total enrollment
istrative tasks like collecting premiums and has surged from 1,450 to nearly 6,000. Two
paying plans. more carriers have also joined, raising the total

But they all have a shared objective: effect-to seven, and there are two new plans to choose
ing economies of scale in administration in or-from: a point-of-service plan and an indemnity
der to enhance the group’s purchasing powerplan with a deductible ($500) set between the
In addition, all rely on the insurance reforms two other indemnity offerings ($250 and
enumerated above. Because they must take e%1,000). (Indemnity plans are key in rural areas,
eryone who applies, the pools cannot shift costsvhere the concentration of capitated plans is
and cannot achieve the efficiencies if plans outstill fairly low.) The next step, according to
side operate under different rules. The idea igprogram director Bill Skow, will be to double
to minimize risk selection by broadening the the number of agents licensed to market the
pool of people covered. alliance’s products, from 2,000 to 4,000 by the

Based on recent interviews with officials in beginning of 1996. “Our goal is to have an agent
several key states, interest in the alliance conin every single community in the state,” he said,
cept still appears strong. Some examples:  in order to improve market recognition. In ad-

« Launched in July of 1993, the Health Insur- dition, officials have targeted 5,000 additional
ance Plan of California, a statewide alliance forcompanies, in hopes of making bids for their
small employers known as The HIPC, continuesbusiness. On balance, Skow pronounced alli-
to attract new enrollees. As of September 1ance officials “very pleased with the market
1995, 5,000 employer groups were taking part,penetration” achieved so far and “very optimis-
up from 3,700 a year ago, and total enrolimenttic” about continued growth in coming years.
stood at 94,000, up from 67,000. (Coverage is e« Enrollment in Florida’'s 11 regional Com-
available to firms with between 4 and 50 em- munity Health Purchasing Alliances (CHPAS),
ployees; the alliance is still most popular in thewhich began offering insurance to small groups
San Francisco Bay area, Los Angeles and Saand the self-employed in June of 1994, also
Diego.) One carrier has been added in the lastontinues at a steady pace. As of September 8,
year, boosting the total to 24, and enrollees cari995, about 12,400 employer groups were par-
choose from a variety of HMO and PPO op-ticipating statewide, up from 2,600 a year ago,
tions. Next year, a point-of-service plan may and total enroliment of employees and depen-
be added to the mix. Although its day-to-day dents stood at about 56,000, up from 11,500.
operations are administered by an outside conWith 332,000 small businesses dotting the state,
sulting firm, the Managed Risk Medical Insur- that’s still a drop in the bucket but nonetheless
ance Board, the state agency charged with overa start, agency officials say. Unlike the Cali-
seeing the plan, has taken an active role in nefornia model, Florida’s AHCA takes a more
gotiating rates for its member. That strong handhands-off approach in the negotiation process.
appears to be paying off: in July of 1994, alli- The alliances are run by people from the busi-
ance premium rates were 6.3 percent lower thamess community, and the policies are written
in the previougear; this year they dropped an- by insurance agents. The state’s role, anAHCA
other 3.4 percent. official once explained, is limited to “referee”

« Operational since July 1, 1994, the Des(to resolve conflicts), “scorekeeper” (to collect
Moines-based Independent Health Alliance ofdata) and “cheerleader” (to encourage enroll-
lowa has adapted the California model to a lessment). Todate, 36 carriers, from national giants
populous rural setting, where market penetradike Aetna and the Prudential to more home-
tion by HMOs and other prepaid plans is muchgrown firms like Neighborhood Health Part-
less intense. Officials remain encouraged by thenership, Inc., have been designated as “account-
response of small businesses. In the first yeamble health plans,” and they offer more than
the number of employer groups taking part hasl00 plans, both capitated and indemnity mod-
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els. In the one-year period ending in May of more will join as the open enroliment period
1995, statewide rate averages fell by nearly &lated for October nears.
percent for HMOs but climbed by almost 7 per-  One insurer watching to see what happens is
cent for PPOs and 10.8 percent for indemnityindustry giant Humana Inc. Steve Russell, di-
plans. rector of products and administration, said the
Kentucky: Expanding to the Public Sector company has_joined _similar_alli_ances in other
_ states, including Florida, lllinois, eékas and
One of the new kids on the block, the Ken-\yjsconsin, and decided “to add Kentucky to
tucky Health Purchasing Alliance, got out of oyr market experience.” The alliance concept
the gate galloping. During the week of July 17,makes sense,” Russell said: using collective
7,000 phone calls and gave 3,200 price quotegould otherwise face prohibitive rates and
to individuals and small companies inquiring achieving administrative savings in the bargain.
about buying coverage from one of the13 par-gyt in such arrangements, “price is everything.”
ticipating insurers. Since then calls have averBecause plans are standardized, carriers “will
aged 1,000 per week. And January 1, 19960 in only if they can be price competitive.”
200,000 public employees were automaticallyKentucky, Russell added, could be a particu-
folded in, state officials say the alliance enjoys|ar|y fertile field once pub“c emp'oyees join

even greater clout. “From a carrier’s perspective gndexpand the size of the pool. “We've reached
the alliance can deliver a considerable markehqg conclusions about whether it will be a suc-

share,” executive director Helen Barakauskasess, but we’ve been selective about [the alli-
said in explaining its appeal. From a con-ances] we've joined, and we'll stay in this long
sumer’s point of view, “because we will be at- enough to evaluate.”

tractive to carriers, we can negotiate favorable Qther insurers continue to sound the alarm,

rates.” Editor's note: As of the end of March however. Of the 3 million residents who will
1996, there were approximately 158,000 enroll-pe affected byalliance-mandated plans, said
ees; 140,000 of which are public sector employ-Curtis Dickinson, an Indianapolis, Indiana-
ees, and the remaining 18,000 are indiVidUaISbased attorney who represents Golden Rule —
or employees of small busines$es. a major carrier in the state — 180,000, includ-
Under the 1994 health care reform law that|ng 15’000 Golden Rule po"cyho'dersi are indi-
created the alliance, all insurers, whetheryjduals who pay premiums out of pocket.
they’re part of the pool or not, may offer only “Those people have the right to keep their in-
four standardized benefit plans. That goes nokyrance.” Citing early estimates by a state-paid
only for new customers but for existing ones consultant, Dickinson said that if the alliance
as well when it's time for them to renew. Simul- gtands, “the consequences will be draconian.”
taneously with the alliance, the state is imple-peop|e who try to replace an existing policy
menting insurance reforms (guaranteed issugyith a standardized plan] could see their rates
and renewal, portability, limits on exclusions double, he said, “and no one knows if current
for preexisting conditions and modified com- rates are high enough.” Last year, Golden Rule
munity rating) in an effort to make the market asked dederal district court judge to throw out
more hospitable to those who are locked outhe 1994 law on grounds that it violates the
ofit. _ _ ~ Constitution’s contracts clause. In May, it won
With HMO and indemnity models and high g preliminary injunction stopping enforcement
and low options, the four plans designed by theyf the nonrenewal of existing contracts. In the
Health Policy Board — another creation of the yake of that ruling, 11 other carriers and the
1994 law — translate into 29 different options. Health Insurance Association of America filed
In each of the seven designated alliance regiong, similar suit in the same court. Final disposi-

aminimum of three carriers are offering plans, tjon of the Golden Rule case is expected soon.
and program officials seem optimistic even
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Major State-Legislated Strategies — although the more recent trend has been to
reduce their power to an advisory capacity once
they have finalized a report. Increasingly, com-
ssions form a component of state strategies
to synchronize local with federal reform as well,
[]'sing their technical expertise to analyze the
implications of federal proposals and articulate
state-level concerns. In many cases, they are
Access To Care jointly responsible to the legislature and the

« Comprehensive Plans for Universal Coy- 90Vernor, a structure that highlights the inter-
erage— For states once considered bellweth-'€lationship of the processes of defining and
ers of reform, including Washington, Minne- implementing health policy. Virtually all states

sota, Florida, Oregon and Massachusetts, 19952ve studied some aspect of reform recently;
hasproved to be a disappointing year. InWash-at last count, 42 had set up some type of entity

ington and Minnesota, where sweeping healtH© study some aspect of the health care system.

care reform laws were already on the booksWh"e earlier commissions were asked to de-

legislators learned the hard way that enacting’€!0P comprehensive plans, the focus today is

comprehensive reform is one thing, implement-2ftén on an explicit schedule of studies sup-
ing it is another. In fact, major provisions of porting incremental implementation stages and

the reforms in both states were repealed, somgdoundation reforms” designed to reorganize

of them replaced with more incremental ones.tn€ delivery system in preparation for further
Florida legislators did not even consider theState or federal action. _

Florida Health Security Act, a major element _* Insurance Market Reforms—An impor-

on the state’s reform agenda. Oregon is Iikelyta”t group of reforms are designed to make the

to see its pay-or-play go down the drain comePrivate health insurance market function in a

January unless it obtains an ERISA exemptionV@ that makes coverage more affordable to

from Congress — a highly unlikely event. Fi- more workers. Collectively known as insurance

nally, in Massachusetts, where Iegislatorsmarket reforms, several different approaches

pushed back one more time the implementa-have been tried historically, usually in this or-

tion date of its employer mandate, things areder: (1) medical high-risk pools (27 states); (2)

on hold until a new commission exploring al- 22sic benefits packages (41 states); and (3)
ternative strategies reports and Congress show&nall group insurance market reform (46
its hand on Medicaid. Hawaii is the only state Stat€s), including guaranteed issue (37 states)

thus far that has been able to implement a man@nd community rating (19 states). Although the
datory financing scheme. reforms generally begin with small employer

« Health Care Commissions— Commis-  droups (typically three to 25 workers), many

sions play an important role in the process ofStaes have extended them, at least in part, to
both planning and implementing reform. They individuals and larger groups. Seventeen states,

help measure and develop public support fofor example, have enacted individual refo_rms.
hard choices, serve as forums for building con-A More recent strategy has been to experiment
sensus among interested parties and offer plat/ith health insurance purchasing alliances. In
forms for investigating strategies tailored to thetn€ WO years since managed competition en-

specific needs of each state. Indeed, the firstéred the public dialogue, 23 states have initi-
stage in reform is often the creation of a com-at€d & spectrum of experiments to test that ap-

mission to study the problem and analyze pOSproach, while two have launched studies of the
sible solutions. Commissions often continue!'SSUe€. _
past adoption of their proposals to become in-_ * Medical Savings Accounts/Tax Incen-

volved in the second stage — implementationl!VeS — Tax incentives have been used from
time to time as a tool for encouraging access.

The following section describes activities
that states have taken in the areas of access a
delivery system reform. It is divided into four
parts — access to care, managed care, cost co
tainment and provider availability — with each
focused on major legislated strategies.
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Three strategies are common: (1) equal taxwaiver but have not yet received final approval.
treatment for all buyers; (2) transitional tax In addition, five states have received a legisla-
credits to small businesses insuring for the firsttive green light to develop a waiver, and one is
time; and (3) tax-exempt individual medical developing a proposal without specific legis-
savings accounts (MSAs). Twelve states offerlative authorization. Finally, one state’s waiver
tax incentives to increase coverage, while 17Avas disapproved by the federal government,
permit MSAs to be established on behalf ofand another withdrew its application in antici-
individuals, employees or families, with an pation of a rejection.
annual limit on the amount that may be depos-Mana ed Care
ited for each principal and each dependent, usu- 9 - )
ally $2,000 and $1,000 respectively. * Any Willing Provider —All told, 32 states

« Coverage for Targeted Populations—  have enacted any willing provider laws, which
Given limited resources, many states have cretequire managed care organizations to accept
ated special programs for those populations2ny provider who accepts the terms and condi-
least likely to have coverage and most at risktions of the organizations’s contract. Most fre-
of being uninsured. Such programs devote pubduently, the any willing provider laws concern
lic funds and/or encourage the private sector t?harmacies (22 states). Only six states have
expand coverage to these vulnerable populaghacted laws that apply to a broad spectrum of
tions. To date, 43 states have adopted laws tgroviders. _
increase coverage for one or more special popu- * Freedom-of-Choice— Fourteen states
lations. The breakdown: children (27 states), have enacted freedom-of-choice laws, which
indigents (31 states) and other uninsured group&equire managed care organizations to permit
(16 states), alone or combined. enrollees to select the provider of their choice.

« Medicaid — Increasingly, states are turn- Like any willing provider, the laws generally
ing to managed care to control costs in their@Pply to pharmacies only. Ten states have such
Medicaid programs. Todate, 43 states have laws for pharmacies; only one has a broad stat-
implemented waiver programs under Sectionute that applies to a number of providers.
1915 (b) of the Social Security Act, which al- * Patient Protection — Since 1994, when
lows them to bypass certain program rules gov.the first law based on the American Medical
erning Medicaid. Such waivers are typ|ca”y ASSQCiation’S Patient Protection Act model Ieg'
used in implementing managed care when thdslation was enacted, a number of states have
state wants to restrict beneficiaries’ choice ofconsidered similar legislation. The Patient Pro-
provider by requiring them to enroll in certain tectionActrequires states to develop standards
health plans or with certaiproviders. The for cert|_f|cat|on and pr0\_/|des certain protections
waiver is also necessary to do selective conio providers (e.g., the right to know the criteria
tracting for certain services. In addition, severalfor selection and termination) as well as con-
states are using the authority under Sectiorffumers (e.g., point-of-service option). Only five
1115 of the Social Security Act to implement States have enacted the model legislation so far,
statewide research and demonstration project@nd not necessarily in its entirety. Two have
Under Section 1115, they may waive any re-adopted broad legislation, including a require-
quirements of the Medicaid program, includ- ment that managed care organizations offer a
ing health plan composition, eligibility rules Point-of-service option to enrollees. One state
and payment requirements_ Five states are Cuﬂlmlted-lts VerSIOr_l of the Patlent PrOt-eCtlonACt
rently implementing a Section 1115 program; 0 a point-of-service reqwrement,_whlle anothe_r
six have had waivers approved by the federapdopted only the Patient Protection Act provi-
government and are expected to start the impleSions relating to certification standards.
mentation process in the immediate future; four * HMO Acts — With Hawaii’s action in
have federal approval but still need their 1995, all 50 states have now passed HMO en-

legislature’s okay; and eight have submitted a@bling legislation.
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» Accountable Health Plans— Ten states » Regulation of Physician Fees—Two states
have enacted legislation authorizing the forma— Florida and Maryland — have enacted laws
tion of Accountable Health Plans: Arizona, providing for the regulation of physician fees,
Florida, lowa, Kentucky, Mississippi, New but neither program has been implemented yet.
Hampshire, New Mexico, North Carolina, < Uniform Claims Form — Thirty-eight
Oklahoma and Oregon. The law authorizing states require all health carriers to use standard-
Accountable Health Plans was repealed inized forms in claims for service coverage in
Washington in 1995. order to facilitate the exchange of claims-based

* Networks— Twenty states have dealt with information and decrease administrative costs.
the issue of provider networks, either through « Data Collection — Forty-six states have
regulation, oversight of their development in established data collection programs or are in
the insurance market or both. the process of doing so. Colorado’s program

* Regulation of Utilization Reviews—  was allowed to sunset in 1995.

Thirty-five states regulate utilization review  « Clinical Practice Guidelines— Eleven
(UR) companies in some way or the other.states have enacted laws that require the use of
Among the strategies: requiring registration, guidelines that specify the appropriate course(s)
certification or licensure of UR companies or of treatment for certain health conditions. A
requiring certification but allowing or requir- clinical practice guideline demonstration
ing accreditation by a private entity. In addi- project is taking place in Utah. In Maryland,
tion, some states have enacted laws that relatihe program is still under development.

to utilization review but are not comprehensive « Self-Referral Restrictions— Thirty-four

and do not require certification. New York is states have laws that restrict or prohibit pro-
one of few states without any requirement.  viders from referring patients to a designated

« Selected Clinical Mandates— Ten states  health service (e.g., clinical lab, diagnostic
have laws on the books that require managedmaging, outpatient surgery) in which provid-
care organizations to cover certain treatment®rs or their immediate family members have a
or procedures. More specifically, five statesfinancial interest.
require the coverage of bone marrow trans- < Antitrust Immunity — Twenty-four states
plants for the treatment of cancer, while fourhave included antitrust immunity in their
mandate the coverage of 48-hour inpatientstatutes.
care after normal delivery. Two other 48-hour

coverage bills are pending (in California and Provider Availability

Massachusetts). * Scholarship and/or Loan Forgiveness/Re-
) placement Programs — Forty-eight states have
Cost Containment loan forgiveness programs, which provide fi-

« Certificate of Need— Thirty-eight states nancial assistance to medical students for tu-
have implemented certificate of need programstion, loans or debts in return for a commitment
that regulate expenditures for the introductionto practice for a specified period of time in
or expansion of health facilities, institutional underserved areas or in specialties where there
health services and/or the purchase of majors a shortage of health care professionals. Mon-
medical equipment. tana and Hawaii are the only states without such

* Facility Rate-Setting— Two states — programs.

Maryland and New York — have a facility rate-  « Quota Measures— Only six states (Ari-
setting system in place. Maryland’s is an all- zona, Minnesota, North Carolina, Tennessee,
payer system, while New York’s includes all Washington and Wisconsin) have passed quota
but Medicare payments. New Jersey and Maser outcomes-based measures requiring medi-
sachusetts have deregulated their systems. Cowgal schools to graduate a certain percentage of
necticut and Maine use a system of hospitaprimary care providers.

budget review and approval. e Charitable Immunity — Protection
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granted by state statute to providers who dethough the quest for universal coverage has
liver free care or charity care, absent gross negbeen stymied — at least for the near future —
ligence or malicious conduct — a protection many states are continuing to experiment with
also known as charitable immunity — now ways to expand coverage to some of their most

exists in 22 states. vulnerable residents as well as to the working
poor. At the same time, many of them are
Conclusion launching new and more sophisticated cost

0O Il th t d f health containmentstrategies and are undertaking
verall, the nature and pace ot health car,gq s 1o improve the efficiency and accounta-
reform among the states are changing. Bu

tbility of their health services delivery systems.
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State Action in a Global Framework

Organizational and programmatic change follow
in the wake of states’ growing awareness of and
involvement in the international arena.

by Dag Ryen

The past hundred years have rightfully beenPolicy, Richard Halloran argues that, “the 2Ist
called the American Century. Politically, eco- century will see the rise of the East with such
nomically, socially and culturally, the United strength that it will break the monopoly of the
States achieved an unprecedented level of glowest on world power.”
bal influence during the 20th century. While There is also evidence that not only the
thriving on a robust, consumer-driven economy,United States, but nations in general are losing
our nation enjoyed technological and materialpotency as actors in the international arena. As
advances that made it the envy of the world. Samuel P. Huntington points out in his ground-

From the McDonald’s outlet on Red Square breaking article inForeign Affairs on “The
to denim clothing on assembly line stitchers inClash of Civilizations,” nation-states are being
Latin America to microchips in electronic labs subsumed by broader cultural and social forces.
in Asia, American ideas have spread. BasebaltWesterners tend to think of nation-states as
caps, sneakers and blue jeans have become tlige principal actors in globalfairs.They have
accepted uniform of a generation of interna-been that, however, for only a few centuries.
tional consumers who chew gum and listen toThe broaderreaches of human history have
rock 'n’ roll while their parents in Bangkok, been the history of civilizations,” Huntington
Sao Paulcand Almaty commute to and from writes. Or, as Japanese analyst Kenichi Ohmae
work in automobiles (perhaps the ultimate sym-and others suggest, the nation may be replaced
bol of the American century) and watch by new economic and political entities, such
“evening news” on television. Clearly, Ameri- as city-states or regions. Tine End of the Na-
can innovations and ideas have made a lastingon State: The Rise of Regional Economics
mark on every corner of our world. Ohmae writes that “the qualifications needed

But the American Century is rapidly com- to sit at the global table and pull in global solu-
ing to a close. Many scholars argue convinc-tions . . . correspond not to the artificial politi-
ingly that the end of American dominance in cal borders of countries, but to the more focused
international affairs is at hand. Paul Kennedygeographical units where real work gets done
suggests in his compelling analysi$)e Rise and real markets flourish.”
and Fall of the Great Powerthat the real ques- Researchers for the Lincoln Institute have
tion is how fastAmerica’s fortunes will decline. identified what they call new engines of eco-
The task before American statesmen over theomic prosperity. In a study of 12 city regions
next decades is “to manage affairs so that thén Europe, Asia and the Americathey con-
relative erosion of the United States’ position cluded that “we are seeing the emergence of a
takes place slowly and smoothly . . .,” Kennedynew kind of human settlement, with its own
writes. distinct social and economic structures and as-

Others have sought to isolate the forces caussociated physical forms.”
ing that erosion. In a recent articleForeign Clearly a new regional dynamic is at work

in the international arena. After centuries of
Dag Ryen is director of the Center for International dominance by nation-states, smaller subnation-
Affairs, The Council of State Governments. al jurisdictions are waking up to their global
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potential — and to their global responsibilities. ments. As part of this process, each state has
Increasingly, they are forging ties with each identified a point of contact for communica-
other and with neighboring areas in other na-tions with the United States Trade Represen-
tions to take advantage of special opportuni-tative’s (USTR) office. For the most part, these
ties in international commerce and in cultural individuals head up state international trade
and educational exchanges. programs or intergovernmental liaison activi-

The 50American states and the American ties in Washington, D.C. (As a curiosity, Ari-
island commonwealths are very much a part ozona chose to “privatize” its efforts in this area
thisdevelopment. Examples of the states’ grow-by haming an attorney with expertise on inter-
ing degree of involvement in cross-border andnational trade issues.) #eport on these new
cross-cultural activities abound. Global aware-channels of communication issued last year by
ness and international understanding are rapidiffhe Council of State Governments, concludes
becoming important components of policy- that, “State laws and policies in economic de-
making as states move into areas once excluwvelopment, banking, insurance, intellectual
sively reserved for federal policy-makers. In property rights and a host of other areas can no
many ways, it will be up to the states to deter-longer be adopted in isolation from the trade
mine whethefAmerican influence will increase treaty obligations of the United States. State
or decline in the 21st century. To a great ex-officials must continue to nurture a close work-
tent, itwill be state strategies and state alliancegng relationship with the USTR in order to
across a broad range of international issues thaichieve success in their economic development
will determine our nation’s relative success inand trade agendas.”

the global marketplace of the future. Many analysts argue that most states have a
long way to go in developing the expertise and
Structures for International Success organizational structure necessary to capital-

. ._ize on international opportunities for growth
The level of preparedness to deal with thISand cultural and educational enrichment.

new global framework varies greatly from state Conway has noted that the field of export de-

o state Almost every state has established velopment relies too heavily on anecdotal in-

tr%ro]l_e pl’Oth])(_)tl(?[r; prtl)gram, u_sudally lhouse(:formation, cumbersome program models and
within a cabinet-level economic developmen spotty research.

or commerce department. HoweverTte In- “In stark contrast to mature fields in public

ternlatl_onafl Stt?tetthz most compregle_nﬁl\(/jet olicy, such as education, transportation, tech-
analysis of state trade programs publishe ology, rural development and housing, the

date, William Nothdurft and Carol Conway re- g of export development lacks well-defined

{Jhort that nearfl;t/) h_alf of those_ of(;‘l(_:eig\)/;(;re_rlhn rofessional and performance standards, robust
€ process of being reorganized in - ialogue . . . regional alliances and a solid foun-

is clear evidence that state governments hav@_ .. 00 of data. institutional memory and re-
not yet arrived at satisfactory administrative search " donway writes

structures to achieve development and trade Attempts to consolidate other types of inter-
90_?:15' hirl of trad it t the nati Inational activities have met with varying suc-
€ whir ottrade negotiations at th€ hational ;o g5 A california Senate office of international

I_evel h"_is added a sense of urgency 10 the situgars has survived that state's recent belt-tight-
tion. With the advent of the#ld Trade Orga-  gping, while a legislative office of federal and

nization (WTO) and ongoing discussions 10 jnternational affairs in Kentucky has been
refine and perhaps expand the NorthAmericanscaled back by a new administratidhe Texas
Free Tradégreement (NAFTA), state officials House of Representatives has established a
increasingly will be called upon to articulate standing committee on International and Cul-
their economic development goals and refinetural Affairs. For the most part, however, gov-
policies in accordance with international agree-ernors and legislators rely on trade and inter-
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governmental relations staff for advice and as-foreign investors. The first officials to venture
sistance on international affairs. Or, they mayabroad were often criticized for taking unnec-
hire private consultants to assist with protocolessary junkets and accused of wasting taxpayer
and public relations during sensitive negotia-money. Virginia officials were ridiculed by the
tions on major projects. Florida’s governor can press and political opponents when they opened
call on the services of a permanent independerthe first overseas state office in Europein 1969.
public-private body, first created by legislative Today, 39 states and Puerto Rico operate an
action in 1990, as the Florida International Af- average of four overseas offices each, includ-
fairs Commission. Another comprehensive ex-ing representation in such exotic places as
ample is provided by the Commonwealth of Kuala Lumpur, Johannesburg, Budapest and
Puerto Rico, which maintains a separate Statélarare, Zimbabwe. The most popular locations
Department, including a protocol office, re- are Tokyo, Seoul, London, Frankfurt and
sponsible for international affairs. Mexico City. (See Fig. 1.)

The ideal organizational solution for inter- The advantages of foreign representation
national interaction is bound to vary from state became obvious in the 1980s after a few major
to state. But as states explore different admin-deals, many involving the auto industry, were
istrative processes, they are already seeing aconcluded. Ohio lured a Honda factory to
explosivegrowth in activities that are essen- Marysville; Tennessee lured a Nissan plant to
tially international in scope and that involve Smyrna; Kentucky lured Toyota to George-
direct contact with foreign citizens and foreign town. In the Kentucky example, the incentive
jurisdictions. Global awareness and interna-package to the Japanese auto manufacturer to-
tional understanding are rapidly becoming im- talled $147 million. But an analysis conducted
portant components of state policy-making. by the University of Kentucky showed that the

state’s annual rate of return on that investment
Key areas of state activity has been 30.8 per cent. The plant directly em-
. . . ploys 6,000 people and is credited with creat-
. The primary area of sftate mvolve_ment In ing an additional 15,000 jobs statewide.
international affairs remains economic devel- 114 courting of car makers continues un-
opment. _State leaders have always been COMNspated, with a BMW facility now on-line in
cerned with the status of commerce and emgqthCarolina and a Mercedes plant under con-
ployment within their jurisdictions, but as the siryction in Alabama. (It is interesting to note
global marketplace blossomed during the postthat foreign investment in the United States is
World War llyears, states recognized the needgriven largely by the same factors that force
to deal with a new set of forces. The numberSAmerican Companies to move Overseas_Among
are staggering. the most significant of those factors is labor

Exported goods and services account forcosts. Thé&Jnited States has recaptured the au-
slightly more than 10 per cent of the gross natomotive crown because American autoworkers
tional product. Officials in Texas estimate that are paid lesghan their Japanese or German
one million jobs in that state are dependent orcounterparts. The average industrial hourly
exports. In 1993, Michigan exported $25.1 bil- wage in Germany, for instance, is $27.37, com-
lion worth of products to foreign markets. In pared to $17.10 in the U.S.) In Alabama’s suc-
1994, Ohio exported $7.6 billion worth of prod- cessful courtship of Mercedes, officials work-
ucts to Canada alone. California, the largesting closely with the state’s contract trade rep-
exporting state, sends more than 12 percent ofesentative in Germany endured 18 months of
its manufactured products overseas. intense and sensitive negotiations before land-

Beginning slowly in the 1970s and growing ing the $300 million investment. “The hard part
steadily since then, state leaders, acknowledgwas getting everybody to keep their mouth
ing these developments, have sought foreigrshut,” quipped one negotiating team member.
markets for their goods and services and courtedhe state’s total incentive package to the auto-
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Figure 1
OVERSEAS STATE OFFICES
State Foreign Office Number of Staff Office Type Year
State Office Location Budget Profs. Admin. Total State Contract Other  Opened
Alabama Hannover, Germany $300,000 2 1 3 C 1991
Tokyo, Japan $433,100 1 1 2 C 1980
Seoul, Korea $110,000 1 1 2 C 1985
Alaska Tokyo, Japan $452,741 1 1 2 C 1965
Seoul, Korea $248,581 2 1 3 C 1985
Taipei, Taiwan $25,000 1 0 1 C
Arizona Tokyo, Japan $280,000 2 C 1993
Mexico City, Mexico $300,000 3 S 1992
Taipei, Taiwan $169,100 3 S 1987
Arkansas Brussels, Belgium 2 0 2 S 1976
Tokyo, Japan 1 0 1 C
Mexico City, Mexico 1 0 1 C 1994
Kuala Lampur, Malaysia 1 0 1 C
California Frankfurt, Germany S
Hong Kong S
Jerusalem, Israel C
Tokyo, Japan S
Mexico City, Mexico S
Johanneshurg, South Africa S 1995
Taipei, Taiwan S 1994
London, United Kingdom S
Colorado Tokyo, Japan $170,000 1 0 1 C 1987
Guadalajara, Mexico $60,000 1 0 1 S 1994
London, United Kingdom $27,000 1 0 1 C 1994
Connecticut Shanghai, China 1 0 1 C 1995
Tinjin, China 1 0 1 C 1995
Xiamen, China 1 0 1 C 1995
Hong Kong 2 0 2 C
Guadalajara, Mexico 1 0 1 C
Mexico City, Mexico 2 0 2 C
Monterrey, Mexico 1 0 1 C
Taipei, Taiwan 2 0 2 C
Delaware None
Florida Sao Paulo, Brazil 1 0 1 C
Toronto, Canada 2 1 3 C
Frankfurt, Germany 3 1 4 C
Tokyo, Japan 2 1 3 C
Seoul, Korea 2 0 2 C
Mexico City, Mexico 2 1 3 C
Taipei, Taiwan 2 1 3 C
London, United Kingdom 2 1 3 C
Georgia (a) Brussels, Belgium $526,642 3 1 4 S
Toronto, Canada $73,000 1 0 1 C
Tokyo, Japan $484,358 2 1 3 S
Seoul, Korea $45,000 1(h) 0 1 C
Mexico City, Mexico $61,000 1(h) 0 1 C
Hsin Chu City, Taiwan 1(h) 0 1 C
Hawaii Tokyo, Japan $250,000 1 0 1 C 1988
Taipei, Taiwan $80,000 1 0 1 C 1994
Idaho Tokyo, Japan $28,000 C
Seoul, Korea $5,500 C
Guadalajara, Mexico $94,000 1 1 2 S/C 1994
Taipei, Taiwan $96,000 1 1 2 S/C 1988
Illinois Brussels, Belgium 2 2 4 S 1968
Hong Kong 2 1 3 S 1973
Budapest, Hungary 1 1 2 S/C 1990
Tokyo, Japan 2 1 3 S/C 1987
Mexico City, Mexico 3 1 4 S 1989
Warsaw, Poland 1 1 2 S/C 1990

Source: NASDA 1995 State Export Program Data Base
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State

OVERSEAS STATE OFFICES — Continued

State Foreign Office

Number of Staff

Office Type Year

Office Location Budget

Profs.

Admin. Total

State

Contract Other ~ Opened

Indiana

lowa

Kansas

Kentucky

Louisiana

Maine
Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska
Nevada

New Hampshire
New Jersey

New Mexico
New York

Toronto, Canada
Beijing, China
Tokyo, Japan

Seoul, Korea
Mexico City, Mexico
Amsterdam, Netherlands
Taipei, Taiwan
Frankfurt, Germany
Hong Kong

Tokyo, Japan
Mexico City, Mexico
Sydney, Australia
Brussels, Belgium
Tokyo, Japan
Brussels, Belgium
Tokyo, Japan
Mexico City, Mexico
Breda, Netherlands
Taipei, Taiwan
None

Brussels, Belgium
Yokohama, Japan
Taipei, Taiwan
Guangdong, China
Berlin, Germany
Jerusalem, Israel
Brussels, Belgium
Toronto, Canada
Hong Kong

Tokyo, Japan
Mexico City, Mexico
Harare, Zimbabwe
N/A

$270,000
$65,000
$317,000
$60,000

$102,000
$80,000
$134,200
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(The Minnestoa International Information Network and World Trade Centers are used to respond to this need.)

Mississauga, Canada
Santiago, Chile
Frankfurt, Germany
Seoul, Korea

Taipei, Taiwan
Dusseldorf, Germany
Tokyo, Japan

Seoul, Korea
Guadalajara, Mexico
Taipei, Taiwan
Kumamoto, Japan
Taipei, Taiwan

None

None

None

Raanana, Israel

Tokyo, Japan

London, United Kingdom
Mexico City, Mexico
Montreal, Canada
Toronto, Canada
Frankfurt, Germany
Tokyo, Japan

London, United Kingdom

$62,000
$74,000

$150,000

$60,000
$300,000
$195,000
$430,000
$425,000
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Source: NASDA 1995 State Export Program Data Base
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OVERSEAS STATE OFFICES — Continued

State Foreign Office Number of Staff Office Type Year
State Office Location Budget Profs. Admin. Total State Contract Other  Opened
North Carolina Dusseldorf, Germany 1 1 2 C
Hong Kong 1 1 2 C
Tokyo, Japan 1 1 2 C
Mexico City, Mexico 1 1 2 C 1994
North Dakota None
Ohio Brussels, Belgium $327,000 2 1 3 S 1976
Toronto, Canada $168,000 2 1 3 S 1990
Hong Kong $246,000 2 1 3 S 1992
Tokyo, Japan $502,000 2 1 3 S 1976
Mexico City, Mexico 2 1 3 S
Oklahoma Frankfurt, Germany $150,000 1 1 2 S 1991
Seoul, Korea $70,000 1 1 2 c 1992
Mexico City, Mexico $138,000 C 1993
Singapore $140,000 1 0 1 C 1987
Oregon Tokyo, Japan $750,000 3 1 4 S 1984
Seoul, Korea $55,000 1 1 2 S 1987
Taipei, Taiwan $140,000 1 1 2 S 1987
Pennyslvania Brussels, Belgium $300,000 1 1 2 C
Toronto, Canada $40,000 2 1 3 C(e)
Frankfurt, Germany $300,000 1 1 2 c
Tokyo, Japan $280,000 1 2 3 c
Rhode Island None
South Carolina Frankfurt, Germany $485,600 1 1 2 S
Tokyo, Japan $360,000 1 1 2 S
Sawley, United Kingdom 1 0 1 c
South Dakota None
Tennessee Mexico City, Mexico 3 2 5 S/C
Texas Frankfurt, Germany $279,400 2 0 2 C
Tokyo, Japan $162,100 1 1 2 c
Mexico City, Mexico $255,572 2 2 4 c
Taipei, Taiwan $190,546 1 2 3 c
Utah Waterloo, Belgium $270,000 1 1 2 C 1990
Tokyo, Japan $105,000 1 1 2 C 1984
Seoul, Korea $35,000 1 0 1 C 1987
Seoul, Korea $25,000 1 0 1 C 1987
Mexico City, Mexico $55,000 1 1 2 C 1992
Taipei, Taiwan $80,000 1 1 2 [ 1987
Vermont None
Virginia Frankfurt, Germany $300,000 2 1 3 S 1969
Tokyo, Japan $370,000 3 1 4 S 1981
Botswana, South Africa $100,000 1 1 2 S 1994
Washington Paris, France $115,000 1 1 2 C 1992
Tokyo, Japan 2 1 3 C 1982
Vladivostok, Russia C
Taipei, Taiwan $130,000 1 1 2 C 1988
West Virginia Nagoya, Japan $290,000 2 0 2 S 1990
Wisconsin Toronto, Canada $150,000 2 1 3 c() 1990
Frankfurt, Germany $401,000 2 1 3 C 1984
Hong Kong $290,800 2 1 3 C 1986
Tokyo, Japan $451,000 3 1 4 C 1991
Seoul, Korea $131,980 2 1 3 C 1991
Mexico City, Mexico $185,000 2 1 3 C 1994
Wyoming None
Total 162 335 40 111 7
Average 31 $196,634 1.456 0.764 2.279

Source:NASDA 1995 State Export Program Data Base.
(a) Office staff is part-time.

(b) Georgia will open 4 additional contract overseas offices during FY 96.

(c) Shared office with Pennsylvania and Wisconsin.

(d) Dedicated phone line with customized answering service; contractual offf

space for staff/clients when in area.
(e) Shared office with Indiana and Wisconsin.
(f) Shared office with Indiana and Pennsylvania.
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maker reached an estimated $250 million.  dustries in &iwan. This effort is being sup-
On the other hand, the overt courting of for- ported by a $120,000 grant from the United
eign companies has some state leaders worrie&tates-Asia Environmental Partnership admin-
Competition between states is often fierce, andstered by The Council of State Governments.
for every state that wins, several others must And states are getting serious about measur-
write off staff time and other expenses to expe-able results, axing programs that don't measure
rience. Moreover, incentive packages haveup. Washington last year sunsetted its Pacific
become so staggeringly large that critics areNorthwest ExportAssistance Project (PNEAP)
asking whether the jobs are worth the price.when anaudit showed the program costs tax-
The package, for instance, offered to entice apayers two dollars for every dollar generated
foreign-owned steel mini-mill to locate in in export salesThe same audit showed that
Gallatin, Kentucky, will cost the state approxi- another Washington program, the Local Trade
mately $380,000 per job. Assistance Network, generated $8 in sales for
Among the strongest voices calling for an every program dollar expended. The PNEAP
end to the bidding wars is lllinois Gov. Jim failed in part because it tried to reach too broad
Edgar. In a recent address Edgar called for @ spectrum of industries and potential exporters.
new era of state cooperation, suggesting that
progress could be made through innovative reGood Neighbors
gional alliances beyond shared offices and joint
trademissions. States need “to brainstorm how, "~ . . : .
the international front involves relations with

we can work together,” he said. ahboring Canadi . d Mexi
In general, states are entering a new era of€'gnboring L.anadian provinces and iMexican

sophistication in their trade and economic de_states. There has been a veritable explosion of

velopment activities. They have realized thatcross-border meet!ngs_and cooperation in the
it doesn't do the trick simply to open an office Ia_s_t few years, partially in response to opportu-
in Brussels or Hong Kong. With a decade of Nities and demands of NAFTA, but also in areas

experience in marketing and negotiation behindunrelateOl to trad_e or economic development._
them, states are getting smarter in how they T_he acce_ler_atlon of c_rpss-border contacts Is
approach trade and development issues. Th esting the_l|m_|ts of trad|t|onal legal standards.
mostsuccessful state programs today are highly he _Constltut|or3 of the United States says cal-
focused and set realistic goals. In Oregon, theegoncally_ that, “No state shgll enter into any
International Trade Division negotiates detailed réaty: alliance or confederation with any for-
contracts with client firms for specific and in- €19n Power.” It also says that “no state shall
tense assistance in identifying and capitalizing"ithout the consent of Congress enter into any
on trade leads. Other states are reaching out tgdreement or compact with another state or with
the academic community, federal government2 foreign power.” On first reading, it would ap-
agencies and the private sector to build traddP€ar that this constitutional language places
promotion coalitions. One strategy, pioneeredstrict limitations on the ability of states to con-
in Arizona under the leadership of analysts atclude formal agreements with foreign entities.
Arizona State University, is to build on strength But rulings by the Supreme Court have greatly
by identifying industries within the state that expanded state options.

already have the potential for significant As early as 1893, the Court ruledMinginia
growth. Assistance is then focused on these sovs. Tennessahat congressional consent could
called cluster industries. Clusters can organizéde implied. That is, Congress does not have to
to share ideas, develop joint ventures, influenceapprove an agreement expressly if earlier con-
public policy and streamline state and federalgressional action clearly indicates that approval
assistance efforts. One outcome of the Arizonavould be granted. The Court refined this posi-
cluster initiative is the nurturing of trade rela- tion most recently in the 1978 decisiorlrs.
tionships with environmental technologies in- Steel vs. Multi-state Tax Commissiatiating

Another area of intensified state activity on
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that the congressional approval clause onlyand acting on common interests and common
applies to agreements that would increase tha@eeds. The North American Cleain Alliance,
political power of the states or agreements thafor instance, an association of several North-
encroach on areas of federal regulation. eastern American states and Canadian provinces,
Armed with this interpretive leeway, states promotes the commercialization of zero-emis-
have increasingly entered into formal coopera-sions vehicles as a step in resolving air pollu-
tive arrangements with neighboring jurisdic- tion problems across the northern tier. And
tions in Canada and Mexico. These agreementblorth Dakota has recently entered into agree-
cover a wide variety of issues and human aciments with Saskatchewan and Manitoba to co-
tivities. Some address policy concerns such asrdinate research on mineral development issues,
water resources, disease or wildlife, which arewhile Washington, Oregon, Idaho and British
blind to political boundaries. In recent years, Columbia have joined together to promote the
for instance,American states and Canadian use of natural gas as a clean fuel alternative.
provinces have set up various cooperative arThese types of arrangements show that states
rangementsto control the spread of zebra musand provinces often have similar long-term
sels in the Great Lakes basin or Eastern sprucpolicy goals. They are not merely indicative of
budworm in Northern forests, while American joint solutions to common practical or logisti-
and Mexican states have entered into agreeeal problems, but are true policy alliances.
ments to monitor the spread of tuberculosis Research currently being conducted by the
along the U.S.-Mexico border. University of Toronto’s John Kirton has iden-
Others agreements seek to streamline nortified 447 specific instances where Canadian
mal contact and commerce between neighborsprovinces have established formal cooperative
Theycover transportation, taxation, hydro-elec- arrangements with foreign entities. These in-
tric facilities, hunting and wildlife management, clude binding agreements sanctioned by the
educational and cultural exchanges, air andJ.S. and Canadian governments, voluntary ar-
water pollution, fire protection, vehicle safety rangements signed by provincial and state lead-
standards, waste disposal, interjudicial assisers and memoranda of understanding between
tance, tourism and many other topics. Thestates and provinces or provinces and binational
implementation of NAFTA, for example, has associations. They range from the earliest
led to a proliferation of bilateral agreements agreements on cross-border transportation to
on standards for international trucking. formal contracts for the sale of surplus elec-
Most of the agreements currently in placetricity to detailed arrangements on wildlife
share two important elements. They are prima-habitat management, forest fire containment or
rily consultative in nature; that is, they create nuclear emergency response.
task forces, committees or other channels of A number of recent Canadian-American
communication to ensure that activities in ar-agreements have been concluded under the
eas of common interest are properly coordi-auspices of the Northeast Governors and East-
nated.And secondly, the agreements are vol-ern Canadian Premiers organization (NEGECP).
untary, relying on the good will of the signato- In the past few years, NEGECP has finalized
ries to remain effective and with no provisions agreements on regional trade cooperation, tour-
for enforcement. But the increased frequencyism marketing, government data bases and the
of contactsbetween neighboring states and information superhighway, and higher educa-
provinces and the importance of issues beindion student exchanges.
discussed indicates a desire for more than ca- Among the most active Canadian actors in
sual information-sharing. Recent agreementshis regard is the Quebec National Assembly,
often build on the premise that neighboring ju- which has solidified its relations with North-
risdictions can accomplish more if they pool eastern neighbors by joining the Eastern
resources and work together. Regional Conference of The Council of State
Neighbors across the border are identifyingGovernments as a dues-paying international
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associate member. Quebec, of course, has a loriry California, Florida and others to recoup costs
history of formal international activity, dating incurred by states in providing services for un-
back to aseries of cultural and educational documented aliens have been rejected by fed-
agreements signed with France in the 1960s. eral appeals courts. But the legitimate concerns
The activity is equally vigorous along the raised by states are being heard with increas-
Mexican border. 1M995, Exas and three ing sympathy by national leaders and the topic
neighboring Mexican states signed a compre-has emerged as a major issue in the 1996 presi-
hensive memorandum of understanding to pro-dential election campaign.
mote trade, investment and policy coordination. ¢ Regulation of multi-national and foreign-
InArizona, a binational health and environmen-owned enterprisesWhile the global economy
tal task force, consisting of state and local offi- hasstimulated U.S. interest in foreign trade and
cials as well as representatives of the generakxport activity, we generally underestimate how
public, has beenin operation for two years. Themuch impact foreign investment at home and
task force has recently embarked on five newour taste for imported products have on our
projects, including monitoring of respiratory lives. Dealing with foreign owned shopping
diseases and pesticide surveillance. A 1993nalls, manufacturing facilities and service
agreement between New Mexico and the statshops has become a major function of state’s
of Chihuahua calls upon officials from both regulatory apparatus. Issues such as disclosure
jurisdiction, among other things, to develop alaws, competition policy, financial security
regional environmental compact that will pro- assurances and bonding mechanisms offer spe-
vide solutions to common problems. cial challenges for state law makers and policy-
Many of these activities have their inception makers. Tade is a two-way street and states
in comprehensive environmental, health orare slowly awakening to the need for special
transportation treaties between the Unitedskills and expertise in dealing with foreign part-
States and Mexico. In recent years federal agemers in trade and commerce.
cieshave come to rely heavily on state agencies e Technical assistance and professional ex-
to monitor the results of such national initia- changes The end of the Cold War engendered
tives. And, in the wake of NAFTA, states have federal largesse as Congress sought to buttress
taken on a whole new set of responsibilitiesnew democracies in Europe and Asia. Many
relating to transportation and law enforcement.American states and state organizations were
Working as agents of the federal governmentquick to take advantage of these funding op-
state officials are rapidly developing indepen- portunities to send their own experts overseas
dent expertise on these issues. The result is and to receive delegations of foreign visitors
renewed commitment to solving cross-borderhungry for answers to common public policy
issues and a new sense of bi-national activismproblems. Both granting agencies and foreign
visitors often find that state decision-makers
International Ties and Their Consequences relate to counterparts in the former Soviet
. .. Union and elsewhere better than federal bureau-
There are numerous (_)ther ways In Wh'Chcrats.As a result, states and state officials have
states are expanqllng their interaction W'th_ thepeen actively involved in public administration
world beyond national borders. The following gistance, technical assistance in the environ-
list highlights a few of the areas where statesnent, transportation, policing and criminal jus-
have begun playing animportant role in the for-tice . Millions of dollars in grants are funneled
mulation of policy regarding the rest of the through state universities for educational as-
world. sistance and academic exchanges. And although
* Immigration . States are demanding a federal grant programs are being scaled back,
greater say in immigration policy, an area pre-private foundations and foreign institutions
viously reserved for the federal government have bought into the advantages of state and
within its foreign affairs mandate. Suits filed |ocal involvement. Different terms are used in
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different countries — decentralization, devo- They form an important part of the growing
lution, federalism or subsidiarity — but all re- internationalization of state agendas.

volve around common themes, and American

familiarity with these issues has become a mucttonclusion: The Question of Regions
sought-after commodity. At the same time, : . -
states and municipalities gain insight and ex- We are in the midst of a sea change in inter-

perience from these exchanges that transIatgat'on‘ﬁ?‘I politics. AS Paul Ken,nedys pol_|t|cal
into better policies and programs at home. analysis and Kenichi Ohmae’s economic one

« Sister states In the spirit of international have pointed out, the nation-state is fading as

. ) . . hedominant actor in global affairs. It remains
understanding, states have identified kindre o be seen what will replace nations. SUNGes-
jurisdictions around the world with which to P - ugg

build cl itural ties. E tate h l ionsrange from multi-national corporate con-
ulld closer cutturalties. Every state has atleasy, , o rates to aggregate trading blocs (EU or

one foreign sister state; some_h_ave as many gyaFTA or Asian Tigers) to religious and ethnic
eight. The strength of these pairings varies, buf,, o\ ements to city-states. A great deal of re-
the best programs involve regular consultationgsearch indicates that, at least in the economic
between political leaders, formalized and sphere, the basic driving force in the world
funded student exchan_ges and reciprocal visit§oday is metropolitan regions with populations
by arts groups. (See Fig. 2.) of at least 50 million and high-tech communica-
* Tourism. Foreign visitors to the United tjons and transportation infrastructure. Leaders
States spend approximately $60 billion a yearin the European Community have recognized
Tourism is on its way to becoming the nation’s the |egitimate needs of local and regional gov-
largest export. Recognizing the importance ofernments by creating a Committee of the Regions.
this industry — international tourism is esti- |pjtially, there were 123 regions recognized in
mated to generate nearly one million jobs —the European Community, but with the admis-
moststates have launched campaigns to attracdjon of Austria, Finland, Sweden and Denmark,
visitors from oversea$heAmerican states and the number has grown to more than 230.
island commonwealths spent more than $50 A similar understanding of this dynamic has
million for international promotion last year. not surfaced in the United States. No one has
Many have formed regional tourism alliances yndertaken a definitive analysis of what con-
and target their advertising dollar toward spe-stitutes “economic regions” in the American
cific groups of foreign visitors. context. And state governments are only be-
* Finances Alaska became the first state to ginning to look at how their own policies to-
try overseas financing when the Alaska Housyard cities and municipalities have an impact
ing Finance Agency in 1984 offered bonds in on competitiveness and growth in a global
the Eurobond market. Five years later KentUCKYmarketplace. (The recent creation of a non-
soldapproximately $80 million in bonds on the profit Conference of World Regions has as its
Japanese market to finance economic developprimary mission to track such international de-
ment projects and low-interest loans to new yelopments and analyze their impact on busi-
businesses. State pension funds annually inveg{ess practices in the global economy.)
billions of dollars in foreign stock markets.  \while leaders in the American states make
These activities generate a demand at the Sta@ant waves about re”eving the federal govern-
level for people with a thorough knowledge of ment ofpower and programs, state decision-
foreign money markets and international fi- making structures can be as out-dated as those
nance in genereal. of the declining nation-stat&.he mobility of
These often overlooked areas ofinternationabeome, goods and ideas may be erasing state
contact all contribute to the American states’ hgundaries as quickly as national boundaries.
growing interest in and responsibility for deci- And the economic forces unleashed by world
sions and policies in the arena of world affairs.trade and global information technologies are
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Alaska
Heilongjiang Prov., China
Hokkaido Pref., Japan
Khabarovsk Region, Russia

Alabama
*Guatemala
Hubei Prov., China Taiwan, China

American Samoa
Maui County, HI
Oceanside, CA

Arizona
*Durango, Oaxaca, Mexico
Taiwan, China

Arkansas
*Eastern Bolivia
Taiwan, China
State of Bavaria, Germany

California

Catalonia, Spain

Taiwan, China

Puglia Province, Italy
(San Francisco)

*Mexico (Mexico City)
(Southern)

*Argentina (Buenos Aires)

Colorado
*Minas Gerais, Brazil
Hunan Prov., China
Taiwan, China
State of Bavaria, Germany

Connecticut
*Paraiba, Brazil
*State of Baden Wurttenburg,
Germany
Shandong Prov., China

Delaware
*Panama

District of Columbia
*Brasilia, Brazil

Florida

*Northern and Central
Colombia

Georgia
*Pernambuco, Brazil
Kagoshima Pref., Japan
Guam Cebu, Philippines
Koje Island, Korea
Lorraine Province, France
Republic of Georgia
Taipei Municipality, China
Tsushima Island, Japan

Hawaii
Azores, Portugal
Cheju Island, Korea
Fukuoka Pref., Japan
Ilocos Sur Province, Philippines
Guangdong Prov., China
Okinawa Prefecture, Japan

Figure 2
SISTER STATES AND TERRITORIES

Idaho
*Cuenca, Guayaquil, Ecuador
Chungchong Bukdo Prov., Korea
Taiwan, China
Shanxi Prov., China

lllinois
*Sa0 Paulo, Brazil
Liaoning Prov., China

Indiana
*Rio Grande do Sul, Brazil
Moscow Region, Russia
Taiwan, China
State of Baden Wurttenburg,
Germany
Zhejiang Prov., China
lowa
*Yucatan Peninsula, Mexico
Hebei Prov., China
Stavropol Region, Russia
Taiwan, China
Trenggunu State, Malaysia
Yamanashi Pref., Japan

Kansas
Henan Prov., China
*Paraguay
Kentucky
*Quito, Ambato, Santo Domingo,
Ecuador
Taiwan, China
Jiangxi Prov., China
Louisiana
*E| Salvador
Taiwan, China

Maine
*Rio Grande de Norte, Brazil
Jilin, China

Maryland
Anhui Prov., China
Jalisco, Mexico
Kanagawa Pref., Japan
Kyongsangnam Do, Korea
Leningrad Region, Russia
Lodz Province, Poland
Nord Pas de Calais, France
*Rio de Janeiro, Brazil

Massachusetts
*Antioquia, Colombia
Guangdong Prov., China
Hokkaido Pref., Japan

Michigan
*Belize
*Dominican Republic
Shiga Pref., Japan
Sichuan Prov., China

Minnesota
*Uruguay
Shaanxi Prov., China
Taiwan, China

Mississippi
*Guyana
Taiwan, China
Missouri
*Para, Brazil
Chollo Namdo, Korea
Cajamarca, Peru
Nagano Pref., Japan
Taiwan, China

Montana

Kumamato Pref., Japan

*Patagonia, Argentina

Taiwan, China
Nebraska

*Piaui, Brazil

Taiwan, China
Nevada

Taiwan, China

New Hampshire
*Ceara, Brazil

New Jersey
*Haiti
Zhejiang Prov., China
New Mexico
*Michoacan, Chiapas, Tabasco,
Mexico
Taiwan, China

New York
Jiangsu Prov., China
*Grenada
*Barhados
*Trinidad & Tobago
*St. Kitts & Nevis
*Dominica
*St. Vincent
*Montserrat
*Antigua & Barbuda
*St. Lucia
*Jamaica

North Carolina
*Cochabamba, Bolivia
Liaoning Prov., China

North Dakota
Taiwan, China
Ohio
*Parana, Brazil
Hubei Prov., China
Anambra, Nigeria
Gyeongsang Budgo Prov., Korea
Taiwan, China

Oklahoma
*Chihuahua, Coahuila, Colima,
Jalisco, Puebla, Sonora, Tlaxcala,
Mexico
Gansu Prov., China
Kyoto Pref., Japan
Taiwan, China

Oregon
*Costa Rica
Fujian Prov., China
Taiwan, China
Toyama Pref., Japan

Pennsylvania

*Bahia, Brazil (E. Pa.)

*Maranhao, Brazil (W. Pa.)
Puerto Rico

Caguas (Hartford, CT)

San Juan (Honolulu County, HI)
Rhode Island

*Sergipe, Brazil

South Carolina
*South West Colombia
Taiwan, China

South Dakota
Taiwan, China
Tennessee
*Amazonas, Brazil
Shanxi Prov., China
Taiwan, China
*Venezuela
Texas
*Peru
*Nuevo Leon & Guerrero,
Tamaulipas, Veracruz, Mexico
Taiwan, China
Gyeong Gi Prov., Korea
Utah
*La Paz, Altiplano, Bolivia
Gyeong Gi Prov., Korea
Taiwan, China
Jiangxi Prov., China
Vermont
*Honduras
Karelian Republic, Russia
Virginia
Santa Catarina, Brazil
Taiwan, China

Washington
*Chile
Sichuan Prov., China
Hyogo Pref., Japan
West Virginia
*Espirito Santo, Brazil
Taiwan, China
Wisconsin
Heilongjiang Prov., China
*Chiba, Japan
Jilisco, Mexico
Nicaragua
State of Hesse, Germany
State of Israel
Taiwan
Wyoming
*Goias, Brazil
Taiwan, China

* Denotes state link through Partners of the Americas. For information, contact Partners of the Americas, 1424 K St., N.W., Suite 700, Washington, D.C. 20003.
Reprinted by permission of Sister Cities International.
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making many traditional political divisions ir- forts. (It has been almost a decade since the cre-
relevant. However, citizens and constituentation of the Pacific Northwest Economic Re-
will continue to look to political leaders for gion, one of the first major examples of formal
social stability and economic opportunity. Pro-cross-border cooperation.) Many states now
viding those basics will become perhaps thghare foreign trade promotion offices, and sev-
most difficult challenge of the new century.  eral Northeastern states have recently joined in

The situation is certain to present some diffiz yankee Trader Initiative to promote regional
cult policy challenges for state decision-raiek exports.
As economies and public service structures go These activities are not limited to border or
through the transition to 21st century systemMs;gastal states. Kansas, for example, has entered
there will be corresponding adjustments in pubintg an agreement with Manitoba on trade de-
lic attitudes and to public programs. Among thge|opment, tourism and resource conservation,
issues that state leaders are likely to face asgen, though the two jurisdictions don’t share a
result are: o border. And lowa continues to draw economic

* periodic waves of xenophobia in response, g ¢jtural benefits from its decade-old sister

to disruptions in the traditional labor market, ¢;,:a relationship with the Russian region of
» added stress on public education SySte”§tavropol.

to prepare an internationally literate work force,

. ) g Across the nation, executive and legislative
* increased state-to-state diversity, and, pey;

o _ = F=leaders recognize that, whether they want to or
haps state-to-state_frlcnon as d|fferentjur|sd|c-n0t' states are increasingly subject to global
tions seek_alternant\)/e solutlonsl_, | h forces. To meet this challenge, states are form-
* a growing gap between policy goals at_t Ging partnerships with neighbors across national
state and federal levels and a concommita orders and around the world, not only to in-

restructuring of communications between state o< trade and promote economic develop-
and federal leaders, and ment, but also to confront a host of public policy

* the proliferation of a new generation of NOM%ssues that transcend geopolitical boundaries.

eliﬁtlve’ b';) ar(ljd mult;)r:atlon_al P?Odlltis to dea he new era of internationalization of public
with cross-border problems in health care an olicy issues is here.

environmental protection.

Tackling these issues effectively may mean)q o4 References and Suggested Reading
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Innovations In State Government

States employ their best ideas to improve services.
by Keon S. Chi

Several years ago, one researcher, based dnaditional Definition of Innovation
an extensive survey on innovations, reported

to the Natlonal S_C|ence Foundatlon (NSF) thatbeen studied by practitioners and academic re-
innovation diffusion studies might be linked to . hars anthropologists, historians, geog-

the “S|x_bl|r,11d men and the elephant appro""Chraphers, sociologists and political scientists —
to knowing.” Indeed, there are varying perspec- g the literature on the subject matter is ex-
tives on innovation diffusion among individuals gngjve. Yet, there are not many studies that deal
and organizations. Innovation diffusion in the gjrectly with innovations in the public sector;
states Is no exception. - _ o only a few focused exclusively on state gov-
Until recently, most innovation diffusion ernment innovations, including earlier studies
studies on the states focused on questions suqﬂ, Walker (1969 Gray (1973), Eyestone

as: How doinnovations spread among the (1977y, Savage (1978and Wlch and Thomp-
states? Why do some states adopt policy innogon (1980)

vations earlier tharothers?And, how do we  These often-cited studies have one thing in
measure and rank the innovativeness of statesgmmon: the term innovation was defined from
The debate on innovation diffusion still goesthe adapter’sperspective, not from the
on. During the past decade or so, however, ininngvator’s perspective. For example, Walker
novation researchers and practitioners appearegefined innovation as “a program or policy
to have shifted their focus from the state levelynich is new to the states adopting it, no mat-
cal questions raised in innovations research angther states may have adopted it (p.881).” Ac-
workshops include: Who are innovators? How cording to Savage, “an innovation is a policy
can we create innovative agencies? What argdopted by a state for the first time (p.17).” To
the roles of leaders, managers and front-lineyalker and others state innovation means
workers in making agencies more innovative?«4doption of a new program, not their inven-
And, how can we sustain innovations? tion or creation (p.881).” As used byaiKer
This article first raises a few issues regard-ang Gray, innovation is “a law which is new to
ing the traditional concept of innovation and the state adopting it (Gray, p.1174).”
proposes droader concept of innovation in Al but one of the studies measured inno-
state government based on practical experiencegativeness of the state according to the date or
with innovative projects. Next, the article pre- speed of its adoption of innovations and a num-
sents a profile of individual innovators in state per of sample laws enacted during different
government and offers a review of on-going periods. For example, Walker ranked states ac-
resea_rch_and”dls_cussmns about “innovativecording to composite scores of innovations
organizations.” Finally, the article highlights pased on 88 state laws in 11 policy areas en-
award-winning innovations selected by The acted by at least 20 states between 1870 and
Council of State Governments in 1994 and 19951 966. He found that the average elapsed time
of innovation diffusion decreased from 52.3
years for all adoptions (or 22.9 years for the
Keon S. Chilis director of the Center for State Trendsfirst 20 states) in 1870-1899 to 25.6 years for
and Innovations, The Council of State Governmentsall adoptions (or 18.4 years for the first 20

For many years, innovation diffusion has
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states) in 1930-1966. Gray’s innovativeness The scholarly definition of innovation seems
rankings are based on only 12 laws in threeto be different from what is generally used
areas: education, welfare and civil rights. Sav-amongpractitioners in the public sector. Unlike
age used 181 laws from 15 policy areas to meaWalker and his students’ definition, government
sure innovativeness of the states: 58 laws inofficials tend to define innovation in terms of
the 19th century, 54 laws in the early 20th cen-new initiatives, creativity and/or novelty across
tury and 69 laws in the late 20th century. And,the states. To state officials, the phrase “inno-
Welch andThompson, who studied diffusion vative states” thus means those initiating poli-
of innovations, not innovativeness of the statescies or program that are new not only to them
used 57 laws, including 52 from the Walker but also to the rest of the country. Innovative
data. They found the average diffusion time tostates are “pioneering” or “bellwether” states.
be nearly 30 years. We know not every state adopting another
Findings of these studies on innovative statestate’sprogram isconsidered a pioneer or a
vary. According to the Walker study, “the larger, bellwether state. The distinction seems to lie
wealthier, more industrialized states adopt newin two different ways of defining the “newness”
programs somewhat more rapidly than theirof a policy or program. The question is, should
smaller, less well-developed neighborswe continue to use the traditional concept of
(p-884).” But Gray'’s findings suggest states thatinnovation in government?
areinnovators in one law are not necessarily The other issue has to do with the use of leg-
innovators in other laws. Unlike Walker, Gray islation to determine the innovativeness of
looked at each law separately and concludedtates.One question is, can we measure the
that “innovativeness is not a pervasive factor;innovativeness of the states based solely on
rather, it is issue- and time-specific at besttheir adoption of laws? Probably not. Laws are
(p.1185).” On the other hand, Savage, likecertainly a major source of information on how
Walker, found “a general innovativeness trait” states are doing. Using laws might be a conve-
to be a characteristic of some states and comient but not necessarily the most comprehen-
cluded that “regional differences persist sive way of measuring a state’s innovativeness.
(p.218).” Eyestone discounted interaction ef-There appear to be several inherent problems
fects in the innovation difision proess and when relying solely on laws in the study of in-
claimed that “only the policy itself can be as- novation diffusion in state government.
sumed to be invariant over time (p.442).” Fi- First of all, the date of adoption of a law does
nally, Welch and Thompson found that federalnot necessarily correspond with the timing of
financial incentives tended to speed up the ratémplementation of that policy. In some states,
of innovation diffusion somewhat. significant policy initiatives are implemented
Regarding the traditional definition of inno- before relevant laws are enacted. The delay in
vations, at least two questions can be raisegbolicy implementation may be attributable to
from practitioners’ — state policy-makers and severalfactors such as the state’s budgetary
administrators — perspectives. One concerngonstraints, administrative rules and regulations
the traditional usage of the term innovation; theand partisan and interest group politics. The
other concerns using state legislation to meaissue here is the elapsed time between the date
sure the innovativeness of the states. of adoption of legislation and the time when
First, to those pioneering scholars and oth-the policy or program is actually implemented.
ers, the phrase “innovative states” means thos&he gap might prove to be significant in the
adopting other states’ policy practices, not necstudy of innovation diffusion. In addition, some
essarily starting brand new initiatives on their laws are subsequently changed or repealed. So
own. If thislogic is acceptable, as a former NSFthe question is, can we consider a state “inno-
intergovernmental program coordinator oncevative” even if it failed to implement a new
pointed out, “every state is an innovator” be-law adopted earlier?
cause all states borrow ideas from each dther. In addition, when measuring innovativeness
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based on laws, the content of the legislative First, the term innovation should be used in
measure might need careful examination. Thahe same way as the terms such as “creation
previous studies virtually disregarded the na-or “novelty.” Thus, a state may be regarded as
ture and extent of an innovation. Perhaps theénnovative only when that state has imple-
researchers assumed the same or similar typesented a policy or program that is new not only
or titles of laws would contain the same or simi- to the initiating state but also to other states.
lar provisions. What they needed was, it seemsAccording tothis definition, therefore, repli-
a list of laws with years of adoption by the cating a program that was originated in another
states.Although states tend to replicate laws state would not make the adopting state truly
adopted by others, more often they also tend tannovative, and when so many states have
revise or sometimes improve such laws to fitadopted the same policy, these states should not
their own situations. While the intent of laws be considered innovative. They are mere
might be the same, the procedures can be confadapters” or “borrowers.”
pletely different. Should we pay attention only ~ Second, innovations should include not only
to the intent of laws and not to the methods oflegislative initiatives but also executive actions
implementation? It is also possible to think and administrative programs. It might not be
about a situation where a laggard state can comas easy to collect information on such programs
up with more effective andféfientlegislation  as itis to collect information on legislation. But
that is more beneficial to the people as sugwe should not be preoccupied with the neatness
gested by some observérhe issue here is of data or statistical analysis when measuring
the variance in the same areas of laws. innovativeness of complex political organiza-
More importantly, it should be pointed out, tions such as the states.
there are other types of state government inno- And, third, for researchers and practitioners
vations that have been virtually disregarded byalike, innovations may be divided into two
the aforementioned innovation diffusion stud- types: policy and programmatic. As Stone sug-
ies. New ideas can be diffused not only throughgested, “government innovations take many
the adoption of laws but also through executiveforms. Theyapply to objectives and policies,
actions. Examples of such measures include gueharacter of product or services, management
bernatorial directives and other administrativestyle and systems, internal and external rela-
actions. In fact, many innovative programs havetionships.® All of these forms can be grouped
been initiated by state executive branch with-under the two types of innovations. In his study
out legislation. In regard to legislation adoptedof innovations in the federal government,
by the states, we need to be reminded that stateolsby defined politicalinnovation as “a policy
legislative procedures vary greatly and someor a set of policies that seem to have altered (or
states have restrictions on the number of billspromise to alter) the lives of persons affected
introduced during each legislative session.by them in substantial and fairly permanent
These states tend to rely more on executive iniways.°And Bingham, in his study of innova-

tiatives in the absence of law. tion in local government, defined political in-
novation as public policyAccording to
Innovation Redefined Bingham, “In local government this (public)

policy may originate from the executive sec-

In view of these issues and related problems,gOn (mayor or manager), the legislative (the

?t seems necessary to redefine the concept g ity council), or through a combination of
innovation used in the debate on state governpqyin m1 Thus political or policy innovations
ment innovations. The concept proposed hergsome call these macro innovations) in state
is a clear departure from the traditional usageyoyernment, as in the federal and local gov-
of the term innovation by most innovation dif- ernments, may include those initiated by
fusion researchers. The proposed definition ofenabling legislation. Programmatic innovations
innovation contains three elements. include creative solutions implemented without
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legislation and include technology improve- F. Kennedy School of Government at Harvard
ment, cost control and productivity and man- University began an innovations awards pro-
agement improvement. gram (initially called “Innovations in State and
Is anyone using the proposed definition of Local Government,” now called “Innovations
innovation? The answer is “Yes, at all levels ofin American Government”). Since its inception,
government.” In fact, that definition has beenthe Ford-Harvard innovations awards program
use by The Council of State Governments’ In-has recognized more than 100 innovative pro-
novations Transfer Program for more than 20grams with monetary awards. According to its
years and the Ford Foundation-Harvard Uni-1995 application form, “These awards are in-
versity Innovations Program for the past 10tended to draw attention to exemplary achieve-
years. ments in government problem-solving, and to
Begun in 1975 with seed money from the amplify the voices of public innovators in com-
National Science Foundation, The Council of municating their practices.”
State Governments’ (CSG) Innovations Trans- The Ford-Harvard innovations program’s
fer Program has given state policy-makers op-selection criteria are similar to CSG’s. The four
portunities to share information on their new criteria are:
and creative programs and policies with other (1) “Its novelty, judged by the degree to
state officials. Each year, CSG asks state offiwvhich it demonstrates a leap of creativity. Many
cials to participate in the Innovations Transferinnovations combine novel with more familiar
Program by identifying and submitting infor- elements, and profound innovations often
mation on new state programs that have beeemerge from the novel way in which familiar
successfully implemented and that have theglements are combined:”
potential to be adapted by other states. Four (2) “Its effectiveness, demonstrated by evi-
regional panels of state officials each select tWjence that the program has made substantial
programs from the hundreds of applications thafprogress toward its intended aims:”
are submitted eaclgear. Ten years ago, the = (3) “Its significance, particularly the degree
Innovations Awards Program was initiated t0 to which it successfully address an important
give more public visibility to the innovative problem of public concern;” and

programs. ) (4) “Its transferability, or the degree to which
At each stage of the CSG InnovationsAwardsit shows promise of inspiring successful repli-

selection process, the following questions arezation by other government units.”

employed to determine whether the program |t seems clear that the two innovations

or policy is eligible for an award: awards programs recognize “creative govern-
(1) “Is it a state policy or program?” mentalinitiatives” that have proven to be ef-
(2) “Does it represent a new and creativefective in addressing significant or vital public

approach to problem(s) or issue(s)?” needs. Thus, iboth innovations awards pro-

(3) “Does the program or policy address sig-grams the term innovation is definedsasew,
nificant problems or issues that are regional Orgreative program to every jurisdiction rather

national in scope?” _ than a new program for an adaptematever
(4) “Has the program been operational for atthe jurisdiction mightbe. And, both awards
least one year? programs recognize policy and programmatic

(5) “Is the program or policy relatively un- jnnovations.
known across the states?”

(6) “Has the program or policy been effec- |ndividual Innovators
tive in achieving its stated goals and purposes

to this point?” Recently, innovation researchers paid spe-
(7) “Could the program or policy be easily cial attention to individual innovators. Perti-
transferred to other states?” nentquestions about individual innovators are:

In 1986, the Ford Foundation and the JohnHOow are individual innovations produced?
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What arethe characteristics of the processespolicy areas (63 percent of the female respon-
that produce innovations? What are the condi-dents), were concentrated in Eastern and Mid-
tions that can lead to the production of innova-western regions, and possessed advanced degrees.
tions? What motivations are mostly likely to A majority of the innovators were perma-
inspire people to produce innovations? Whatnent civil service employees. Almost all of the
skills or personal qualities are necessary formprivate sector employees were employed by
those who seek to be innovative? Are the conyprivate non-profit organizations. The most com-
ditions that are necessary for producing an in1mon singular role pattern was for innovators to
dividual innovation the same as the conditionsgenerate the innovations themselves as part of
necessary for creating an innovative organizatheir day-to-day professional responsibilities.
tion? Are the motivations for producing an in- The primary groups involved in helping the
dividual innovation the same as the motivationsinnovator develop the innovation were those
for creating an innovative organizatiéh¥o individuals working with the innovator on a
address these questions, a series of innovatiorday-to-day basis, such as his or her coworkers
conferences have been held and surveys havand supervisors. The innovators found their
been conducted. strongest support from those they worked with
One such study was conducted several yearand from those groups most dependent upon
ago by CSG to identify innovators in state gov-their agencies’ services. In more than 80 per-
ernment. Major findings of the study are high- cent of the cases, the innovation had a poten-
lighted here in hopes that the findings mighttial effect on the organization.
be further tested and refined by researckers. The innovators in the sample were very ac-
According to the 1989 CSG study, innovatorstive professionally. The majority belonged to
surveyed were very well educated with virtu- at least one state and one national professional
ally one-half of the innovators possessing anassociation. Close to a majority belonged to two
advanced degree and 90 percent possessingos more associations at some level. Interest-
bachelors degree from a four-year institution.ingly, national associations appeared to be more
Innovators had a diverse array of academic maimportant to innovators than regional associa-
jors with concentrations in the social sciencestions. The Eastern region had the highest level
business, education and public administrationof professional activity with the Western region
as the dominant educational backgrounds. Inpossessing the least.
dividuals with degrees in business or public The innovators relied primarily on their im-
administration prepared themselves for manaimediate coworkers for professional information
gerial positions and many of the respondentsand secondarily on the professional associations
with these degrees were mid-career employee® which they belonged. Lateral communica-
who returned to school to advance to managetion across states was an important element in
rial opportunities. the innovator’s professional environments. The
One-half of the sample had prior experienceinnovators appeared to be aware of what other
in the private sector, mostly in non-profit orga- states were doing within their respective policy
nizations or in private consulting firms dealing areas.
with government programs. The average age One-half of the respondents said that they
of our sample was 44 years, and the averagased innovations originated in other states as a
length of service within their state governmentssource of information and listed programs in
was 13years. CSG’s sample represents prima-Massachusetts, Minnesota, California, Mary-
rily mid-career state employees who were notland and Washington as their models. Forty of
afraid or hesitant to experiment with new ideasthe 50 states were considered to be innovative
and approaches. Of the 117 respondents whm at least one policy area. More than 60 per-
indicated their gender, 39 (or 33 percent) werecent of the states mentioned as innovative were
female. The female innovators generally werein regions other than the innovators. These re-
employed in the social service and educatiorsults depart from the notion that innovators look
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primarily to regional neighbors when contem- sense of responsibility for inventing, develop-

plating a new venture for their agencies. ing and implementing new ways to achieve the
organization’s mission*®
Creating Innovative Agencies Goals are important in creating innovative

. S . organizations because goals can: set (or decide
Moving fro_m the individual innovators Ievel on)directions organizations want to go; set cer-
to the organizational Iev_el, the next questiong,i (specific) targets to reach; and be measured
is, How can we create innovative organiza- by both quality and quantity. Goals are impor-
tions? In order to address this question, thant pecause they can help define outcomes in

Terry Sanford Institutekof Pu_blic Poli%y la(‘jt the meeting the public’'s expectations and demands.
Governors Center, Duke University, held two g, ations may not occur without the appro-

national conferencesin 1994 and 1995. Partic"priate environment and opportunities created

pants in these meetings included innovation,y |e4ders who can help articulate goals for
researchers, journalists and state and local 90¥managers and workers

ernment officials. Prior to the 1994 conference, Leaders in innovative organizations must

a series of questions were raised by some of 5,6 personal qualities, including “serious”
the participants (steenn_g committee members)(notrhetorical) personal commitment and devo-
such as: "How are public agencies redeS|gn|ngLion; tolerance and openness to new initiatives,

themselves sohas to epcourage and foster 'nn%'uggestions and proposals; and a willingness
vation everywhere — from top management oy, gpqre power with others, including middle

line workers? How are public agencies Chang'managers and front-line workers. Leaders in

ing their organlza_tlonal a_nd rganagenal Strtl;I(_:'innovative organizations need to use realistic
tures to promote innovations® How are pu X ICstrategies developed jointly by managers, work-
agencies taking advantage of the growinggrg nion members and others. Such strategies

diversity of the workforce to rethink how they ¢,,4.1d be developed through TQM or similar
conduct their business? How are public agen-

) : . 7 "management tools.
cies creating alternatives to those ‘stove-pipe’ Why should middle managers be engaged in

hierarchies that have dominated organizationa|,,ovations? At least three reasons can be of-
thinking and practice throughout this Cemury?feredihrough “buy-in” activities, middle man-

tL_Jnde;r \tNha: circumstances W'”&%Wtorga?'za' agers can have a sense of ownership of innova-
lonal structures prove successiiiaal etiorts = yions. middle managers can help continue and

at creating inn_ovative organizational arrange-gstain innovations; and middle managers can
ments have failed? Why? What are the eth'caﬁreate anenvironment and allocate the re-

ISSues ra'SEd by the creation of innovative Osources necessary to implementinnovations. In
ganizations? How can we create an organiza,

Z . sum, middle managers (however defined) can
tional climate that encourages Eeveryone — even, v o jarger role in an organization.
people who would be afraid think of themselves™ 11,4 1995 Duke innovation conference also

as innovators — to experiment with new Ways get with front-line workers’ roles in innova-
of achieving public purposes? tive omanizations. Among the questions dis-
~ Obviously, the above questions warrant con-¢;ssed were: “How can front-line workers be
tinuous research. But it seems clear that innogcouraged to think innovatively about the task
vative agencies must have clearly defmedthey perform and the purposes they accom-
agency goals and new roles for leaders, middlebnsh? How can an agency’s top leaders send
managers and front-line workers. A working the right kind of signs to front-line workers?
definition is necessary to discuss such quesHow can the organizational structures, systems
tions. “An innovative organization is one in or culture be redesigned to foster innovation
which everyone — from those on the leader-py front-line workers? Under what circum-
ship team, to middle managers, to front-linestances do front-line workers think not only
supervisors, to front-line workers — acts on aabout the mechanics of their job but also their
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mission? How can front-line workers be en- cles that inevitably result in frequent leader-
couraged to take responsibility not only for their ship and management changes, thus “voiding”
own performance but also for the performanceor “nullifying” sustainable policy and manage-
of the entire agency® These questions tend ment initiatives; public ignorance may result
to pose new challenges to researchers who aii@ “emotional” and “prudent” policy-making
contemplating continuous studies on individual as a result of leadership changes rather than in-

innovators in state government. novative policies, programs or processes; and
group politics (partisan and interest group)
Sustaining Innovations might make innovations in pubic organizations

. . . more difficult to implement due to conflicting
H(_)W can innovations k_)e sustained _and howinterests and demands.
can innovative organizations be sustained over
time? While nothing can be sustained permay
; ndnotes
nently in government, efforts need to be made
to keep innovations alive for sometime so the *John A.Agnew,ed. Innovation Research
benefits of innovations can be realized. and Public Policy Syracuse University, 1980,
Essential elements needed to sustain innop. 15.
vations include: an ongoing external board to 2Jack L. Walker. “The Diffusion of Innova-
maintain strategic vision, key result areas, fi-tions AmongAmerican Studiesiinerican Po-
nancial/in-kind support, accountability and litical Science Review63 (September 1969),
media visibility; buy-in by career civil servants; pp. 880-99.
infrastructure, such as a recognition/reward 3Virginia Gray. “Innovation in the States: A
program, human resource management, an@®iffusion Study,” American Political Science
recruitment and selection of internal training Review 67 (December 1973), pp. 1174-85.
capacity; and strategic experiments to test and * Robert Eyestone. “Confusion, Diffusion,
refine the quality management process (volun-and Innovation,”American Political Science
teers in different areas to report results, recomReview 71 (June 1977), pp. 441-47.
mend process improvements and select key °Robert L. Savage. “Policy Innovativeness
results for “roll out”). as a Trait of American Statesihe Journal of
Additional strategies may include: constitu- Politics, 40 (February 1978), pp. 212-24.
ency support (client groups and unions); insti- ® Susan Wilch and KayThompson. “The
tutionalization of the quality process through Impact of Federal Incentives on State Policy
statutes, rules and regulations; depoliticizingInnovations,” American Journal of Political
the process; selling the quality process, not théScience24, 4 (November 1980), pp. 715-29.
label; courting legislatures and oversight orga- ' RaymondW. Cox. “Organizing for Innova-
nizations; conducting continuous training pro- tion,” paper presented at the annual conference
grams reflecting new culture and long-term Of the American Society for Publiédminis-
changes in the labor force; protecting and nur-tra;“O”' March 24-27, 1985, Indianapolis, p. 2.
turing institutional memory; and grooming can- | Cox, p. 13. ) _ _
didates for succession in elective state offices, Donald C. Stone. "Innovative Organiza-

and emphasizing the quality process in transilons Require Innovative ManagersPublic

tion documents. f\(:)mmllss)téitlon I:Sgewéll, 5 (September/Oc-
It is important to keep in mind that there are Ome[il | )i/\FI).P | b litical | tion i
numerous obstacles to sustaining innovations elson W. PolsbyPolitical Innovation in

) : “America: The Politics of Policy Innovations
(_)nedeeply rooted barrier comes from the prchNeW Haven: Yale University Press, 1984, p. 8.

11 R 1 i -
of American democracy that hinder the creation R|_chard D. BinghaniThe AdOpt'Qn of In
novation by Local Governmenitexington,

and preservation of innovative public agencies ~ " :
are several. Tmention just a few: election cy- MA: Lexington Books, 1976, p. 217.
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12These questions were discussed at “A382-404.
Working Conference: Innovative Organizations *These questions were discussed at the
in State and Local Government,” The Gover- Duke Working Conference, “Creating Innova-
nors Center at Duke University, Terry Sanfordtive Organizations,” The Governor Center at
Institute of Public Policy, September 9-11, Duke University, Terry Sanford Institute of
1994. Public Policy, October 13-14, 1995.

13See Keon S. Chi and Dennis O. Grady. *RobertD. Behn, “Creating Innovative Pub-
“Innovators in State Governments: Their Or- lic Agencies: A Challenge for State and Local
ganizational and Professional Environment,” Government,” The Governor Center, Duke
The Book of the States, 1990-@&xington,  University, October 14, 1995.
KY: The Council of State Governments, pp. *°lbid.

INNOVATIVE STATE PROGRAMS

This section highlights 16 innovative programs selected by
regional panels of state officials during 1994 and 1995.
The award-winning programs cover health care, welfare, economic
development, the environment, criminal justice, and government
operations, including tax and child support payment collection.

Health Care Reform Programs ing closely with patients and health care providers, th¢se
case managers are able to substitute home care and al-
ternative treatments for lengthy hospital stays for the
chronically and catastrophically ill. Since its beginningy,
the program reduced patients’ hospital stays by an pv-
rage of 11.5 days, resulting in a savings of more than
17 million. MCMP is well established in California’
urban areas and is being introduced in the rural part$ of
the state.
Since January 1993, Florida’s Volunteer Health Cgre
rovider Program has increased access to health ¢are

Without national health care legislation, states con-
tinue to devise innovative health care programs.Among
these are programs initiated in Arizona, California,
Florida, Kansas and NewYk. TheArizona Health Care
Cost Containment System (AHCCCS) has succeede
not only in containing health care costs but also in at-
tracting providers, keeping recipients happy and
“mainstreaming” them into the same medical facilities
used by the general public. Arizona has kept health car
cost increases for the poor to less than 5 percent ann% o - . [
ally in recent years. Under the revamped AHCCCS, the or Florida’s indigent populanc_)n through_the Increas d
state negotiates contracts with managed care provider§Ise of health care volunteerism. Working with locgl

and prepays the plans based on the number of patient%pumy health units, medical societies and social ser-
enrolled. About 80 percent of the state’s doctors are vices programs, the Volunteer Health Care Provider

participating in the program. Major features of the sys- Program has provided free heath care worth more than

tem for acute care include prior authorization, concur- ﬁ}: rla“slllor?e;?tr?izg lr(())(\)m(j)(e)?s Ia/illgeepéllfé?arﬁl?gibll n
rent review and medical claims review. In addition, the past, p i

system’s medical director conducts medical reviews on;gg: g; r?];olvgit?feagzi tcs argr:g 2g!gfggsmbeocr?;;eo?1 ihse
specific claims for each long-term care eligibility cat- P . | P

egory to verify whether the service is appropriate and ipsrl(;%:;mf(')s; t\r;(()elLﬂ)r’:ltsesea:gr?ecgltsr:actzrseovfcz?;gsrs]imgtsjmgI ge-
effective. In cooperation with the state attorney P :

general’s office, AHCCCS also played a major role in :ir::?e Fs)L?tgsr?illrgdsabeagi:\nsrt]mrgo’f(ter;esggnhaéli:?nt:ﬁgn rr:)o rn;ré:]lp h((:e-
minimizing fraud and abuse activities. g P prog :

In 1992, California’s Medi-Cal officials initiated the program utilizes community volunteer services, whigh

Medical Case Management Program (MCMP) that uses't(;ﬁql'iiiss?rr;{i%rnsu(:h things as funding, case support qnd
managed care concepts to reduce costs and increase & : "

cess to health care for the state’s chronically and cata-m o-rrgrtz:?]hSE? gggaéﬁ? dlrneer(LjJS;izr?’ Si?/glesér;rzlm';er”
strophically ill Medicaid population. Under the pro- ' 9 y y

gram, registered nurses, who act as case managers, r%_993, October 1993 and April 1994. The first mass ifn-

view and approve reatment authorization and follow JiFECE 1 28 T BERC T8 O B8 FOCERT
the progress of patients when they leave the hospital to ) ; . p :
ensure that they receive post-discharge care. By Work_and retail stores. It is estimated that the program raiged

=
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the state’s immunization rate from about 50 percent tobonuses to mothers who obtain certain health c3
between 61 percent and 65 percent. The success of th8ince the five-year demonstration project began in J

re.
Lily

Kansas immunization program is credited to legisla- 1992, more than 90 percent of families have complipd

tive authorization allowing the purchase of the vaccineswith the program’s requirements. The initiative focus
by rerouting surplus funds that were normally used to on influencing the behavior of welfare recipients ovi
match grants received by the state Department of Healtlthe long term. This is done through New Choices &
and Environment and providing liability coverage for Targeted Care Management programs. The initiat
medical volunteers who staffed the immunization clin- also helps welfare recipients meet its new requiremsg)
ics.The legislature passed an act allowing medical vol- and learn better patenting skills.
unteers to be treated as temporary state employees dur- The Texas Department of Human Services is p
ing Operation Immunize. viding its staff with an easy-access, computerized li

Launched with a grant from the Robert Wood Johnsoning of volunteer interpreters speaking 33 different I3
Foundation, New York’s Partnership for Long-Term guages and dialects. Texas’ Volunteer Interpreter §
Care Program encourages middle-income, elderlyvice program is fully implemented in 71 offices stat
people to secure nursing-home insurance, rather tharwide. Using volunteers from the community, relative
depleting or transferring their financial assets to qualify simple telephone technology and a database that h
for Medicaid’s long-term care. With the help from more caseworkers match language needs with available tré
than 10 private insurers, the state designed the Partnedators within minutes, the service has helped thousa
ship to cut New York’s Medicaid long-term care costs, of non-English speaking DHS clients find their wa
which had reached $7 billion per year. Insurance poli- through the social service maze. In 1994, for examy
cies cover either three years of nursing home care 0200 volunteers in the service provided nearly 5,0
six years of home care. The cost of a policy for a 65-hours of telephone and office interpretations for &
year old is approximately $1,400 per year. Nekis proximately 2,000 different clients. AlImost 90 perce
partnership insurance policies differ from other long- of the department’s staff surveyed said their ability
term care policies in that they must meet rigid state communicate effectively with non-English speakin
certification standards and be affordable for middle clients has been greati;mproved by access to the vol
income seniors. The program also encourages participantanteer interpreters.
to take responsibility for their long-term care needs.

Cleaning Up the Environment

Welfare Reform Programs Innovations in Kansas and Massachusetts offer n
Several states have implemented welfare reform ini- traditional ways of cleaning up the environment. As
tiatives, including lllinois’ Earnfare program and innovative way of keeping many hazardous waste si
Maryland’s Primary Prevention Initiative. Texas began off the Superfund list, Kansas’ State Deferral Progrg
using interpreters to expedite the cumbersome sociakllows municipalities to assume responsibility for ti
service process. The lllinois Department of Public Aid investigation and cleanup of contaminated areas, Q
initiated the Earnfare Program to help food stamp re-tecting the local economy and property tax base as \|
cipients make the transition from public aid to self-suf- as innocent property owners. Cities accept the resp)
ficiency. The program takes volunteers from the food sibility for the cleanup but those initially responsibl
stamp rolls and matches them with local employers. Infor contaminating the site pay most of the cleanup co
its nearly three years of operation, more than 7,500Since its inception in 1991, the State Deferral Progr
participants have completed six months in the program,has been successful in keeping 6,500 acres of contg
and more than 6,000 have obtained permanent, unsubrated land off EPA's Superfund list. This effort involvg
sidized employment. Unlike other workfare programs, cooperation from all levels of government. Financi
lllinois’ Earnfare tries to facilitate the transition from institutions assisted the program by ending the pr,
welfare to work by providing participants with initial tice of redlining industrial areas. One of the main be
employment expenses, including a clothing allowancefits of the program is that the economy of the ared
and transportation expenses for job interviews or job not adversely affected by lengthy lawsuits related
search activities. The program establishes cooperativeeontaminated sites.
relationships between the public sector, private employ- When the Massachusetts Department of Envirg
ers and community-based organizations to find tempo-mental Protection ran short of funds to protect the st|
rary and permanent jobs for food stamp recipients.  from hazardous waste, it searched for a solution. T
Maryland’s “Primary Prevention Initiative” was the solution turned out to beumique public-private partner-
first welfare-reform initiative in the nation to receive a ship, known ashe Redesigned 21E Program. Uritiér
federal waiver to alter Aid to Families with Dependent program, Licensed Site Professionals (LS&®) certi-
Children benefits. The Primary Prevention Initiative re- fied and trained by the state but operate independe
duces AFDC grants by $25 a month for parents who doln the past, DEP had to oversee all clean-ups. This
not ensure that their school age children attend classephysically demanding, with a ratio of one staff pers
regularly, receive proper immunization orobtain pre- per 280 hazardous waste sites. This created a bac
ventive health care checkups. The program also givesof more than 6,000 sites awaiting assessment
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cleanup. The Redesigned 21E Program avoids this typdion Emerging Technology Fund, created by the leg|s-
of gridlock by employing privatization techniques to lature in 1993.
obtain desired results. Since the program’s beginning Washington state’s electronic trade information sys-
in October 1993, more than 450 LSPs have assisted théem, known as “Marketplace,” is making a differenge

Dealing with Offenders The backbone of Washington Marketplace is a data
containing 35,000 businesses that are assigned eight-
digit codes to identify their products and services.
%Iomestic and international trade opportunities surfage,
arketplace staff code them according to the eight-dipit
system and channel them into the data base. Market-
Tlace software electronically matches the codes of trade
|

How can communities more effectively deal with
drug traffickers and high-profile offenders? Ohio and
Washington state have implemented creative and les:
expensive approaches to those problems. Ohio’s “Op-
eration Crackdown” program is responsible for the
boarding up of about 100 houses in the Cleveland an
50 other areas across the state that were used for se
ing drugs. Operation Crackdown'’s legitimacy is based
on a 77-year-old law that permits law enforcement offi- - > :
cials to close up for one year houses creating a publicb.een us_ed to recruit corppra}tlons to Ioc'ate their facfo-
nuisance. Operation Crackdown, based in the attorne)f'es’ offices and stores within the state’s borders. Tjhe
general’s office, assists local police departments in clos-Sheer volume of trade Ieads_— about 2,000 per wgek
ing homes and apartment buildings used for selling”__ makes the tradg |nformat|9n system a valuable fe-
drugs. The program has been a boon to local govern-soume for companies of all sizes.
ment, which has had difficulty kicking dealers out of
neighborhoods for more than a few days. Twenty-four
cities asked the attorney general’s Office for its assis-  State agencies are looking for creative methodq to
tance in shutting down drug houses and prosectéises. manage their tax collection and child support paymerjts.

Providing intensive supervision to high-profile offend- To reduce costs and the time it takes to process sfate
ers who are released from prison into the community isincome tax returns, the Massachusetts Departmen} of
the objective of the Mobile Intervention Supervision Revenue implemented a computerized system, called
Team Program. Under this program, which began in Telefile, that allows Massachusetts residents to file their
1994 by forming partnerships with local law enforcement state income tax returns using a touch-tone telephdne.
agencies, mobile officers provide intensive supervision|n its first year of operation, 170,000 taxpayers uspd
of offenders in their neighborhood. Using alternative the system.The department’s evaluation of Telefilg¢
work space, technology, self-directed teams and part-showed that the system decreased overall refund t
nerships, MIST is able to create a more flexible envi- around time, reduced the amount of paper coming ifto
ronment that allows its members to respond morethe department and allowed faster processing of retyrns
quickly to the needs of the community. The program than ever before. The system is easy to use and is ayail-
has resulted in a lower recidivism rate and cost-savingsable 24 hours a day, seven days a wdéle. Telefile
In addition, MIST has proven that it can provide alter- worksheet takes only 10 minutes to complete and filgrs
native sanctions for offenders that help prevent furtherhave only 12 items to enter over the phone. Telefjle
overcrowding of local jails and prisons. also offers superior security and fraud detection co

pared to paper filing. Another innovative aspect of the
Creating Jobs program is the marketing strategy employed to encour-
s#ge taxpayers to use the system.

eads to those of companies in the data base. In afidi-
ion to connecting businesses to domestic and interha-
tional trade opportunities, Washington Marketplace

Improving Government Operations

What can states do to retain and create more job:
assacnusetsand Wasingion state i bee reco. [ 15H, Soul Crolnas parnent o Soc o)
nized for their new approaches. Massachusetts’ Indusﬁo assist case workers in finding absent parents who
try Specialist Program appoints an ombudsman to eac hwe child support payments. Under the network, cdse
major industry in the state to listen to its concerns, helpWorkers can get a lead on é arent's location iﬁ she.
companies comply with laws and regulations and en- g P

that the state | f policies to help th onds. The network links personal identification da
sure that the state Is aware ot policies to he'p tem growe., ., 19 southern states that child support workers ¢an
Initially, ombudsmen were appointed to the fields of

. H ; use to search for child-support stafvs. The total cost
biotechnology, telecommunications and the environ- ¢ running the program for fiscal year 1994 was $1}.2
ment. The ombudsmen have helped to keep companiegjjjion, which is spread among the 10 states that pr-
from transferring out of the state and even to attracrticipate. Each state pays a fixed cost for running
businesses from neighboring states. But the state is cargetwork, plus a charge for storing the data it genergtes
ful never to use the ombudsmen as lobbyists for a par-_ petween $105,000 and $140,000 a year. (The|10
ticular company, but rather to help the state promotestates are Alabama, Arkansas, Florida, Georgia, K¢n-
policies that make it an attractive place to do businesstucky, Louisiana, North Carolina, South Carolina, Tep-
The program was instrumental in creating a $15 mil- nessee and Virginia.)
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