


























































State or other 
jurisdiction 

Iowa .. . 

Kansas ..... 

Kentucky .. 

Louisiana 

Maine .. 

Maryland ... 

Massacbusetts .... 

JUDICIARY 

METHODS FOR REMOVAL OF JUDGES-Continued 

How removed 

Supreme and district court judges are subject to impeachment for misdemeanor or malfea
sance in office. 

Upon recommendation of Commission on Judicial Qualifications, the Supreme Court 
may retire a Supreme, district or associate district judge for permanent disability. or re
move such judge for failure to perform duties, habitual intemperance, willful misconduct, 
conduct which brings the office into disrepute or substantial violations of the canons of 
judicial ethics. 

Judicial magistrates may be removed by a tribunal in the judicia] election district of the 
magistrate's residence. 

AU judges are subject to impeachment for treason. bribery or other high crimes and mis
demeanors. 

Supreme Court justices are subject to retirement upon certification to the governor (after a 
hearing by the Supreme Court nominating commission) that such justice is so incapacitated as 
to be unable to perform adequately the duties of office. 

Upon recommendation of the Judicial Qualifications Commission. the Supreme Court may 
retire for incapacity. discipline, suspend or remove for cause any judge below the Supreme 
Court level. 

Judges are subject to impeachment for misdemeanors in office. 
Retirement and Removal Commission, subject to rules of procedure established by Supreme 

Court, may retire for disability. suspend without payor remove for good cause any judge. The 
Commission's actions are subject to review by Supreme Court. 

Judges are subject to impeachment for commission or conviction of felony or malfeasance 
or gross misconduct. 

Upon investigation and recommendation by Judiciary Commission. Supreme Court may 
censure, suspend (with or without salary), remove from office or retire involuntarily a judge 
for misconduct relating to official duties, willful and persistent failure to perform duties, 
persistent and public conduct prejudicial to the administration of justice that beings the office 
into disrepute, or conduct while in office which would constitute a felony or conviction of 
felony. The Court may also retire a judge for disability which is (or is likely to become) 
permanent. 

Judges are subject to removal by impeachment or by governor upon the joint address of the 
legislature. 

Upon recommendation of the Committee on Judicial Responsibility and Disability, the 
Supreme Judicial Court may remove, retire or discipline any judge. 

Judges are subject to impeachment. 
Judges of Court of Appeals, court of special appeals, trial courts of general jurisdiction and 

district courts are subject to removal by governor on judge's conviction in court of law, 
impeachment, or physical or mental disability. Judges are also subject to removal upon joint 
address of the legislature. 

Upon recommendation of the Commission on Judicial Disabilities (after hearing), the Court 
of Appeals may remove or retire a judge for misconduct in office, persistent failure to per
form duties, conduct prejudicial to the proper administration of justice. or disability that 
seriously interferes with the performance of duties and is (or is likely to become) permanent. 

Elected judges convicted of felony or misdemeanor relating to public duties and involv
ing moral turpitude may be removed from office by operation of law when conviction be
comes final. 

Judges are subject to impeachment. 
The governor, with the consent of the Executive Council, may remove judges upon joint ad

dress of the legislature, and may also (after a hearing and with consent of the Council) re
tire a judge because of advanced age or mental or physical disability. 

The Commission on Judicial Conduct, using rules of procedure approved by the Supreme 
Judicial Court, may investigate the action of any judge that may, by consequence of willful 
misconduct in office, willful or persistent failure to perform his duties, habitual intemper
ance or other conduct prejudicial to the administration of justice, bring the office into dis
repute. 

Vacancies: how filled 

Vacancies are filled as in ini
tial selection. 

Vacancies on Supreme Court 
and court of appeals are filled 
as in initial selection. 

Vacancies on district courts 
(in areas where commission 
plan has not been adopted) are 
filled by gubernatorial appoint
ment until next general elec
tion, when vacancy is fIlled for 
remainder of unexpired term; 
in areas where commission 
plan has been adopted, vacan
cies are filled by gubernatorial 
appointment from names sub
mitted by judicial nominating 
commission. 

By gubernatorial appoint
ment (from names submitted 
by appropriate judicial nomi
nating commission) or by chief 
justice if governor fails to act 
within 60 days. Appointees serve 
until next general election after 
their appointment at which time 
vacancy is filled. 

Vacancies are filled by Su
preme Court appointment if 
remainder of unexpired term is 
six months or less; if longer 
than six months, vacancies are 
filled in special election. 

Vacancies are filled as in ini
tial selection. 

Vacancies are filled as in ini
tial selection. 

Vacancies are filled as in ini
tial selection. 
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Stale or other 
jurisdiction 

Micbigan ....... . 

Minnesota ..... 

Mississippi. 

Missouri .. 

Montana ..... 

Nebraska ... 

Ne.ada .... 

JUDICIARY 

METHODS FOR REMOV AL OF JUDGES-Continued 

How removed 

Judges are subject to impeachment. 
With the concurrence of 2/3 of the members of the legislature, the governor may remove a 

judge for reasonable cause insufficient for impeachment. 
Upon recommendation of Judicial Tenure Commission, Supreme Court may censure, sus

pend (with or without salary), retire or remove a judge for conviction of a felony, a physical or 
mental disability, or a persistent failure to perform duties, misconduct in office, habitual in
temperance or conduct clearly prejudicial to the administration of justice. 

Supreme and district coun judges 8TC subject to impeachment. 
Upon recommendation of Board of Judicial Standards, Supreme Court may censure, sus

pend (with or without salary), retire or remove a judge for conviction of a felony, physical 
or mental disability, or persistent failure to perform duties, misconduct in office, habitual 
intemperance or conduct prejudicial to the administration of justice. 

Judges are subject to impeachment. 
For reasonable cause which is not sufficient for impeachment, the governor may, on joint 

address of legislature, remove judges of Supreme and inferior courts. 
Upon recommendation of Commission on Judicial Performance, Supreme Court may re

move, suspend, fine, publicly censure or reprimand a judge for conviction of a felony (in a 
court outside the state), willful misconduct, willful and persistent failure to perform duties, ha
bitual intemperance or conduct prejudicial to the administration of justice which brings the 
office into disrepute. The Commission may also retire any judge for physical or menta] dis
abilitythat seriously interferes with performance of duties and is (or is likely to become) 
permanent. 

Upon recommendation of Commission on Retirement, Removal and Discipline, Supreme 
Court may retire, remove or discipline any judge. 

An judges are subject to impeachment. 
Upon recommendation of Judicial Standards Commission, Supreme Court may suspend a 

judge and remove same upon conviction of a felony or other crime involving moral turpitude. 
The Supreme Court may retire any judge for a disability that seriously interferes with the per
formance of duties, and that is (or may become) permanent. The Court may also censure, 
suspend, or remove any judge for willful misconduct in office, willful and persistent failure to 
perform duties, violation of canons of judicial ethics adopted by the Supreme Court, or 
habitual intemperance. 

Judges are subject to impeachment. In case of impeachment of Supreme Court justice, 
judges of district court sit as court of impeachment with 2/3 concurrence required for convic
tion. In case of other judicial impeachments, Supreme Court sits as court of impeachment. 

Upon recommendation of the Commission on Judicial Qualifications, the Supreme Court 
may reprimand, discipline, censure, suspend or remove a judge for willful misconduct in 
office, willful failure to perform duties, habitual intemperance, conviction of crime involv
ing moral turpitude, disbarment or conduct prejudicial to the administration of justice that 
brings the office into disrepute. The Supreme Court also may retire a judge for physical 
or mental disability that seriously interferes with performance of duties and is (or is likely 
to become) permanent. 

All judges, except justices of peace, are subject to impeachment. 
Judges are also subject to removal by legislative resolution and by recall election. 
The Commission on Judicial Discipline may censure, retire or remove a Supreme Court jus

tice or district judge for willful misconduct, willful or persistent failure to perfonn duties or ha
bitual intemperance, or retire a judge for advanced age which interferes with performance 
of duties or for mental or physical disability that is (or is likely to become) permanent. 

Vacancies: how filled 

Vacancies in all courts of 
record are filled by gubernato
rial appointment from nomi
nees recommended by a bar 
committee. Appointee serves 
until next general election at 
which successor is selected for 
remainder of unexpired term. 
Vacancies on municipal courts 
are filled by appointment by 
city councils. 

Statutory plan to fill vacan
cies on district courts requires 
governor to appoint from 
nominees recommended by a 
judicial nominating commis
sion. Vacancies on other levels 
of court filled by gubernatori
al appointment (no nominating 
commission). Appointee serves 
until general election occurring 
more than one year after ap
pointment at which time a suc
cessor is elected to serve a full 
term. 

By gubernatorial appoint
ment, from names submitted 
by a nominating commission. 
The office is filled for remain
der of unexpired term at next 
state or congressional election 
held more than seven months 
after vacancy. 

Vacancies on Supreme Court, 
court of appeals and circuit 
courts which have adopted 
commission plan are filled as in 
initial selection. Vacancies on 
other circuit courts and munici
pal courts are filled, respective
ly, by special election and 
mayoral appointment. 

Vacancies on Supreme and 
district courts are filled by gu
bernatorial appointment (with 
confirmation by Senate) from 
names submitted by judicial 
nominating commission. Vacan
cies on municipal and city 
courts are filled by appoint
ment by city councils for re
mainder of unexpired term. 

Vacancies are filled as in ini
tial selection. 

Vacancies on Supreme or 
district courts are filled by gu
bernatorial appointment from 
among three nominees submit
mitted by Commission on Ju
dicial Selection. Vacancies on 
justice courts are filled by ap
pointment by board of county 
commissioners or by special 
election. 
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State or other 
jurisdiction 

New Hampshire . 

New Jersey. 

New Mexico. 

New York 

!II orth Carolina ..... . 

North Dakota 

Ohio .............. . 

JUDICIARY 

METHODS FOR REMOVAL OF JUDGES-Continued 

How removed 

Judges are subject to impeachment. 
Governor. with consent of Executive CounciJ 9 may remove judges upon address of both 

houses of legislature. 

Supreme and superior court judges are subject to impeachment by the legislature. 
Except for Supreme Court justices, judges are subject to a statutory removal proceeding that 

is initiated by the filing of a complaint by the Supreme Court on its own motion or the 
governor or either house of the legislature acting by a majority of its total membership, Prior 
to institution of the formal proceedings, complaints are usually referred to the Supreme 
Court's Advisory Committee on Judicial Conduct, which conducts a preliminary investiga
tion, makes findings of fact and either dismisses the charges or recommends that formal 
proceedings be instituted. The Supreme Court's determination is based on a plenary hear
ing procedure, although the Court is supplied with a record created by the Committee. The 
formal statutory removal hearing may be either before the Supreme Court sitting en banc 
or before three justices or judges (or combination thereof) specifically designated by chief 
justice. 

If Supreme Court certifies to governor that it appears a Supreme Court or superior court 
judge is so incapacitated as to substantially prevent the judge from performing the duties 
of office. the governor appoints a commission of three persons to inquire into the circum
stances. On their recommendation, the governor may retire the justice or judge from office, 
on pension, as may be provided by law. 

Judges are subject to impeachment. 
Upon recommendation of the Judicial Standards Commission, the Supreme Court may 

discipline or remove a judge for willful misconduct in office, willful and persistent failure 
or inability to perform duties or habitual intemperance, or retire a judge for disability that 
seriously interferes with performance of duties and is (or is likely to become) permanent. 

All judges are subject to impeachment. 
Court of Appeals and supreme court judges may be removed by 213 concurrence of both 

houses of legislature. 
Court of claims, county court, surrogate's court, family court, civil and criminal court 

(NYC) and district court judges may he removed by 2/3 vote of the Senate on recommendation 
of governor. 

Commission on Judicial Conduct may determine that a judge be admonished. censured or 
removed from office for cause, or retired for disability, subject to appeal to the Court of Ap
peals. 

Upon recommendation of Judicial Standards Commission, Supreme Court may censure or 
remove a court of appeals or trial court judge for willful misconduct in office. willful and per
sistent failure to perform duties, habitual intemperance, conviction of a crime involving moral 
turpitude, conduct prejudicial to the administration of justice that brings the office into disre
pute, or mental or physical incapacity that interferes with the performance of duties and 
is (or is likely to hecome) permanent. 

Upon recommendation of Judicial Standards Commission, a seven-member panel of the 
court of appeals may censure or remove (for the above reasons) any Supreme Court judge. 

Supreme and district court judges are subject to impeachment for habitual intemperance, 
crimes, corrupt conduct, malfeasance or misdemeanor in office. Governor may remove county 
judges after hearing. 

Ail judges are subject to recail election. 
On recommendation of Commission on Judicial Qualifications or on its own motion, Su

preme Court may suspend a judge without salary when judge pleads guilty or no contest or is 
found gunty of a crime punishable as a felony under state or federal law or any other crime 
involving moral turpitude under that law. If conviction is reversed, suspension terminates and 
judge is paid salary for period of suspension. If conviction becomes final, judge is removed by 
Supreme Court. 

Upon recommendation of Commission on Judicial Qualifications, Supreme Court may cen
sure or remove a judge for willful misconduct, willful failure to perform duties, willful 
violation of the code of judicial conduct or habitual intemperance. The Court may also 
retire a judge for disability that seriously interferes with the performance of duties and is 
(or is likely to become) permanent. 

Judges are subject to impeachment. 
Judges may he removed by concurrent resolution of 213 memhers of both houses of legisla

ture or removed for cause upon filing of a petition signed by ISIfo of electors in preceding gu
bernatorial election. 

The Board of Commissioners on Grievances and Discipline of the Judiciary may disquali· 
fy a judge from office when judge has heen indicted for a crime punishable as felony under 
state or federal law . Board may also remove or suspend a judge for willful and persistent 
failure to perform duties, habitual intemperance, conduct prejudicial to the administration 
of justice or which would bring the office into disrepute, or suspension from practice of 
law, or retire a judge for physical or mental disability that prevents discharge of duties. 
Judge may appeal action to Supreme Court. 

Vacancies: how filled 

Vacancies are fiiled as in ini· 
tial selection. 

Vacancies on Supreme, su
perior t appellate division of 
superior, county, district. tax 
and municipal courts are filled 
as in initial selection. 

Vacancies on Supreme, Court 
of Appeals and district courts 
are filled by guhernatorial ap
pointment from names submit
ted by judicial nominating com· 
mission. 

Vacancies on Court of Ap
peals and appellate division of 
supreme court are filled as in 
initial selection. Vacancies in 
elective judgeships (outside NYC) 
are fiiled at the next general 
election for full term; until 
election, governor makes ap
pointment (with consent of 
Senate if in session). 

Vacancies on Supreme, ap
peals and superior courts are 
filled by guhernatorial appoint
ment until next general election. 

Vacancies on Supreme and 
district courts are fiiled by gu
bernatorial appointment from 
nominees submitted by Judicial 
Nominating Committee until 
next general election. unless 
governor calls for a special elec· 
tion to fiU vacancy for remain
der of term. 

Vacancies on county courts 
are fitted by appointment by 
board of county commissioners 
from names submitted by nomi
nating commission. 

Vacancies are filled by gu
bernatorial appointment until 
next general election when suc
cessor is elected to fill unex
pired term. If unexpired term 
ends within one year following 
such election, appointment is 
made for unexpired term. 
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Slate or other 
jurisdiction 

Oklaboma ......... . 

Oregon ............ . 

Pennsylvania 

Rbodelsl.nd .... 

Soulh Caroll ••.. 

Sou .. DUo ........ . 

Tennessee .... ...... . 

JUDICIARY 

METHODS FOR REMOVAL OF JUDGES-Continued 

How removed 

Judges are subject to impeachment for willful neglect of duty, corruption in office, habitual 
intemperance, incompetency or any offense involving moral turpitude. 

Upon recommendation of CounciL on Judicial Complaints, chief justice of Supreme Court 
may bring charges against any judge in the Court on the Judiciary. Court on the Judiciary may 
order removal of judge for gross neglect of duty. corruption in office, habitual drunkenness, 
an offense involving moral turpitude, gross partiality in office, or oppression in office. 
Judge may also be retired (with or without salary) for mental or physicaL disability that 
prevents performance of duties, or for incompetence to perform duties. 

On recommendation of Commission on Judicial Fitness, Supreme Court may remove a 
judge for conviction of a felony or crime involving moral turpitude, willful misconduct in 
office, willfuL or persistent faiLure to perform judicial duties, habitual intemperance, megal 
use of narcotic drugs, willful violation of rules of conduct prescribed by Supreme Court 
or general incompetence. A judge may also be retired for mental or physical disability after 
certification by Commission. Judge may appeal action to Supreme Court. 

All judges are subject to impeachment for misdemeanor in office. 
Upon recommendation of Judicial Inquiry and Review Board, a judge may be suspended, 

removed or otherwise disciplined by Supreme Court for specific forms of misconduct, neglect 
of duty or disability. 

All judges are subject to impeachment. 
The Supreme Court on its own motion may suspend a judge who pleaded guilty or no con

test or was found guilty of a crime punishable as felony under state or federal law or any other 
crime involving moral turpitude. 

Upon recommendation of the Commission on Judicial Tenure and Discipline, the Supreme 
Court may censure, suspend. reprimand or remove from office a judge guilty of a serious 
violadon of the canons of judicial ethics or for willful or persistent failure to perform duties, 
a disabling addiction to alcohol, drugs or narcotics, or conduct that brings the office into 
disrepute. The Supreme Court may also retire a judge for physical or mental disability that 
seriously interferes with performance of duties and is (or is likely to become) permanent. 

Whenever the Commission recommends removal of a Supreme Court justice, the Supreme 
Court transmits the findings to the speaker of the House of Representatives, recommending 
the initiation of proceedings for the removal of the justice by resolution of the legislature. 

Judges are subject to removal by impeachment or by governor on address of 2/3 of each 
house of legislature. 

Upon review of the findings of fact, conclusions of law, and recommendation of the Board 
of Commissioners on Judicial Standards, the Supreme Court can discipline, suspend. re
move. retire. or hold in contempt a judge who has been convicted of a crime of moral turpi
tude, has violated the Code of Judicial Conduct or the Rules of Professional Conduct, 
persistent1y falls to perform his judicial duties or is persistently incompetent or neglectful 
in the performance of his judicial duties, or is habitually intemperate, consistently fails to 
timely issue his official orders, decrees. or opinions or otherwise perform his official duties 
without just cause or excuse, or for disability. 

Supreme Court justices and circuit court judges are subject to removal by impeachment. 
Upon recommendation of Judicial Qualifications Commission, Supreme Court may remove 

a judge from office. 

Judges are subject to impeachment for misfeasance or malfeasance in office. 
Upon recommendation of the Court on the Judiciary. the legislature (by concurrent resolu

tion) may remove a judge for willful misconduct in office or physical or menta] disability. 

Vacancies: how filled 

Vacancies on Supreme Court 
and Court of Criminal Appeals 
are filled as in initial selection. 
Vacancies on court of appeals 
and district courts are filled by 
gubernatorial appointment from 
nominees submitted by Judicial 
Nominating Commission. For 
court of appeals vacancies, 
judge is elected to fiU unexpired 
term at next general election. 

Vacancies on Supreme Court, 
court of appeals and circuit 
courts are fmed by gubernato
rial appointment, until next 
general election when judge is 
selected to fill unexpired term. 

By gubernatorial appoint
ment (with advice and consent 
of Senate), from names submit
ted by appropriate nominating 
commission. Appointee serves 
until next election if the elec
tion is more than 10 months af
ter vacancy occurred. 

Vacancies on Supreme Court 
are filled by the two houses of 
the legislature in grand com
mittee until the next election. 
In case of a judge's temporary 
inability, governor may appoint 
a person to fill vacancy. Va
cancies on superior. family and 
district courts are filled by gu
bernatorial appointment (with 
advice and consent of Senate). 

Vacancies are filled as in ini
tial selection for remainder of 
unexpired term; if remainder is 
less than one year, vacancy is 
filled by gubernatorial appoint
ment. Vacancies on probate 
courts are filled by gubernato
rial appointment until next gen
eral election. 

Vacancies on Supreme and 
circuit courts are filled by gu
bernatorial appointment from 
names submitted by Judicial 
Qualifications Commission for 
balance of unexpired term. 

Vacancies on Supreme, cir
cuit, criminal and chancery 
courts are filled by gubernato
rial appointment until next bi
ennial election held more than 
30 days after vacancy occurred. 
At election, successor is chos
en as in initial selection. Vacan
des on court of appeals and 
court of criminal appeals are 
filled as in initial selection. 
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State or other 
jurisdiction 

Texas ......... . 

Utah .. 

Vermont. 

Virginia ...... . 

Washington 

West Virginia 

Wisconsin .. 

Wyoming .... 

JUDICIARY 

METHODS FOR REMOVAL OF JUDGES-Continued 

How removed 

Supreme Court, court of appeals and district court judges are subject to removal by im
peachment or by joint address of both houses. 

Supreme Court may remove district judges from office. District judges may remove county 
judges and justices of the peace. 

Upon charges filed by the State Commission on Judicial Conduct, the Supreme Court may 
remove a judge for willful or persistent violation of the code of judicial conduct, and will
ful or persistent conduct that is clearly inconsistent with the proper performance of duties, 
or casts public discredit upon the judiciary or administration of justice. The Court may 
also retire a judge for disability. 

All judges, except justices of the peace, are subject to impeachment. 
Following investigations and hearings, the Judicial Conduct Commission may order the 

reprimand, censure, suspension, removal, or involuntary retirement of any judge for willful 
misconduct, final conviction of a crime punishable as a felony under state or federal law, 
willful or persistent failure to perform judicial duties, disability that seriously interferes with 
performance, or conduct prejudicial to the administration of justice that bring the judicial 
office into disrepute. Prior to implementation, the Supreme Court reviews the order. 

Lay justices of the peace may be removed for willful failure to participate in judicial educa
tion program. 

Upon review of the findings of the Judicial Conduct Board, all judges are subject to im
peachment. 

Supreme Court may discipline, impose sanctions on, or suspend from duties any judge in the 
state. 

All judges are subject to impeachment. 
Upon certification of charges against judge by Judicial Inquiry and Review Commission, 

Supreme Court may remove a judge. 

A judge of any court of record is subject to impeachment. 
After notice, hearing and recommendation of Judicial Qualifications Commission, Supreme 

Court may censure, suspend or remove a judge for violating a rule of judicial conduct. The Su
preme Court may also retire a judge for disability that seriously interferes with the perform
ance of duties and is (or is likely to become) permanent. 

Judges are subject to impeachment for maladministration, corruption, incompetency, gross 
immorality, neglect of duty or any crime or misdemeanor. 

Upon review of recommendations of the Judicial Hearing Board, the Supreme Court of 
Appeals may censure or suspend a judge for any violation of the judicial code of ethics or 
retire a judge who is incapable of performing duties because of advancing age, disease or 
physical or mental infirmity. 

All judges are subject to impeachment. 
Supreme Court. court of appeals and circuit court judges are subject to removal by address 

of both houses of legislature with 2/3 of members concurring. and by recall election. 
As judges of courts of record must be licensed to practice law in state. removal of judge 

may also be by disbarment. 
Upon review of the findings of fact, conclusions of law, and recommendation of the Ju

dicial Commission, the Supreme Court may reprimand, censure, suspend, or remove for 
cause or disability any judge or justice for a willful violation of a rule of the Code of Judi
cial Ethics, willful or persistent failure to perform official duties, habitual intemperance, 
due to consumption of intoxicating beverages or use of dangerous drugs, which interferes 
with the proper performance of judicial duties, or conviction of a felony. 

All judges, except justices of peace, are subject to impeachment. 
Upon recommendation of Judicial Supervisory Commission, the Supreme Court may retire 

or remove a judge. 
After a hearing before a panel of three district judges, the Supreme Court may remove jus

tices of the peace. 

Vacancies: how filled 

Vacancies on appellate and 
district courts are filled by gu
bernatorial appointment until 
next general election. at which 
time a successor is chosen. Va
cancies on county courts are 
filled by appointment by coun
ty commissioner's court until 
next election when successor is 
chosen. Vacancies on munici
pal courts are filled by govern
ing body of municipality for 
remainder of unexpired term. 

Vacancies on Supreme, dis
trict and circuit courts are filled 
by gubernatorial appointment 
from candidates submitted by 
appropriate nominating com
mission. 

Vacancies on Supreme, su
perior and district courts are 
filled as in initial selection if 
Senate is in session. Otherwise, 
by gubernatorial appointment 
from nominees submitted by 
judicial nominating board. 

Vacancies are filled as in ini
tial selection if General Assem
bly is in session. Otherwise, by 
gubernatorial appointment, 
with appointee serving until 30 
days after commencement of 
next legislative session. 

Vacancies on appellate and 
general trial courts are ftIled by 
gubernatorial appointment 
until next general election when 
successor is elected to fill re
mainder of term. 

Vacancies on appellate and 
general trial courts are filled by 
gubernatorial appointment. If 
unexpired term is less than two 
years (or such additional peri
od not exceeding three years). 
appointee serves for remainder 
of term. If unexpired term is 
more than three years, appoin
tee serves until next general 
election, at which time succes
sor is chosen to filJ remainder 
of term. 

Vacancies on Supreme Court, 
court of appeals and circuit 
courts are filled by gubernato
rial appointment from nomi
nees submitted by nominating 
commission. 

Vacancies are filled. as in ini
tial selection. Vacancies on jus
tice of the peace courts are fiB
by appointment by county com
missioners until next general 
election. 
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Slale or other 
jurisdiction 

DIsI. or Columbia 

American Samoa .. 

Guam .... 

No. Marla .. Isla ... , . 

Puerto RIco .. 

JUDICIARY 

METHODS FOR REMOVAL OF JUDGES-Continued 

How removed 

Commission on Judicial DisabiHties and Tenure may remove a judge upon conviction of a 
felony (including a federal crime), for willful misconduct in office, willful and persistent failure 
to perform judicial duties or for other conduct prejudicial to the administration of justice 
which brings the office into disrepute. 

U.S. Secretary of the Interior may remove chief and associate justices for cause. 
Upon recommendation of governor. chief justice may remove associate judges for cause. 

On recommendation of Judicial Qualifications Commission, a special court of three judges 
may remove a judge for misconduct or incapacity. 

Judges are subject to impeachment for treason, commission of a felony, corruption or 
neglect of duty. 

Upon recommendation of an advisory commission on the judiciary, the governor may 
remove, suspend or otherwise sanction a judge for illegal or improper conduct. 

Supreme Court justices are subject to impeachment for treason, bribery, other felonies and 
misdemeanors involving moral turpitude. 

Supreme Court may remove other judges for cause (as provided by judiciary act) after 
a hearing on charges brought by order of chief justice, who disqualifies self from final pro
ceedings. 

Vacancies: how filled 

Vacancies are filled as in ini
tial selection, unless president 
of the United States fails to 
nominate candidate within 60 
days of receipt of list of nomi
nees from D.C. Judicial Nomi
nating Commission; then Com
mission nominates and ap
points, wth advice and consent 
of U.S. Senate. 

Vacancies are filled as in ini
tial selection. 

By gubernatorial appoint
ment. 

By gubernatorial appoint
ment. 

Vacancies are filled as in ini
tial selection. 

Source: American Judicature Society (Spring 1992), (used with per
mission). 
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JUDICIARY 

Table 4.6 
COMPENSATION OF JUDGES OF APPELLATE COURTS 

AND GENERAL TRIAL COURTS 

Appellate courts 

Siale or other Intermediate 
jurisdiction Court oj last resort Salary appellate court Salary General trial courts Salary 

Alabama .... Supreme Court SI07,I25 (a) Court of Criminal Appeals $106,125 (b) Circuit courts $ 72,500 (c) 
Court of Civil Appeals 106,125 (b) 

Alaska ...... Supreme Court 104,988 Court of Appeals 98,688 (d) Superior courts 96,000 (d) 
Arizona ...... Supreme Court 91,728 (a) Court of Appeals 89,544 Superior courts 87,360 
Arkansas ... .... Supreme Court 80,169 (a,e) Court of Appeals 77,440 (b,e) Chancery courts 74,707 (e) 

Circuit COllrts 74,707 (e) 
California .. Supreme Court 121,207 (a) Courts of Appeal 113,632 Superior courts 99,297 

Colondo .... Supreme Court 81,000 (aJ Court of Appeals 76,500 (bJ District Court 72,000 
Con_tleu •.. Supreme Court 101,479 (a,<,O Appellate Court 94,359 (b.e.0 Superior courts 90,14 (e,O 
DeI .... re ... Supreme Court 99,000 (aJ 

95,4ii 
Superior courts 94,100 (b) 

Florida ... Supreme Court 100,443 District Court of Appeals Circuit courts 90,399 
Georgia .. Supreme Court 92,788 Court of Appeals 92,179 Superior courts 70,560 (c) 

Hawaii Supreme Court 93,780 (a) Intermediate Court 89,780 (b) Circuit courts 86,780 
Idaho .... Supreme Court 74,701 (a) Court of Appeals 73,701 District courts 70,014 
Illinois .... Supreme Court 97,370 Appellate Court 91,642 Circuit courts 78,396 (b) 
Indian •.. Supreme Court 81,000 (a,g) Court of Appeals 76,500 (b,g) Circuit courts 61,740 (c) 

Superior courts 61,740 (c) 
10 ....... Supreme Court 84,000 (a) Court of Appeals 80,700 (b) District courts 76,700 (b) 

Kansas .. Supreme Court 80,005 (a) Court of Appeals 77,150 District courts (h) 
Ken'ucky .... Supreme Court 77,498 (a) Court of Appeals 74,335 (b) Circuit courts 71,172 (i) 
Lo.lsiana Supreme Court 94,600 Court of Appeals 89,600 District courts 84,600 
Maine .... Supreme Judicial Court 83,616 (aJ 

92,500 (b) 
Superior Court 79,073 (b) 

Maryland ... . . . . . . Court of Appeals 99,000 (a) Court of Special Appeals Circuit courts 89,000 

M ..... ehu ... ts Supreme Judicial Court 90,450 (a) Appeals Court 83,708 (b) Trial Court (j) 80,360 (b) 
Michlg.n .. Supreme Court 106,610 Court of Appeals 102,346 Circuit courts 58,633 (c) 

Recorder's Court (Detroit) 98,081 
Mlnn .... ta Supreme Court 89,0S2 (a) Court of Appeals 83,910 (b) District courts 78,768 
Mlosiosippl . Supreme Court 75,800 (a) Chancery courts 66,200 

Circuit courts 66,200 
Missouri . Supreme Court 91,594 (a) Court of Appeals 85,500 Circuit courts 69,713 (b,k) 

Municipal division of up to 69,713 
circuit courts 

Monta.a. Supreme Court 62,452 (a,e) District courts 61,178 (e) 
Nebnsk. Supreme Court 88,157 (e) Court of Appeals 83,749 (e) District courts 81,546 (e) 
N ... da .... Supreme Court 85,000 District courts 79,000 
New Hampshire .... Supreme Court 88,200 (a) 

108,000 
Superior Court 82,687 (b) 

New Jersey .... Supreme Court 115,000 (a) Appellate division of Superior Court 100,000(1) 
Superior Court 

New Mexico .... Supreme Court 75,000 (a) Court of Appeals 71,250 (b) District courts 67,500 
N ... Vork .... Court of Appeals 115,000 (a) Appellate divisions of 102,500 (b,m) Supreme Court 95,000 

Supreme Court 
North CaroUna .... Supreme Court 89,532 (a,n) Court of Appeals 84,768 (b,n) Superior Court 75,252 (b,n) 
North Ookola Supreme Court 71,555 (a,n) District courts 65,970 (b,n) 
01110 ... Supreme Court 101,150 (a) Court of Appeals 94,200 Courts of common pleas 72,650 (cJ 

Okl.ho ....... Supreme Court 79,877 (a) Court of Appeals 74,914 District Court (0) 
Oregon ... Supreme Court 76,400 (a) Court of Appeals 74,600 (b) Circuit courts 69,600 

Tax Court 71,800 
C~~rts of common pleas Pennsylvanl. Supreme Court 91,500 (a) Superior Court 89,500 (b) 80,000 (b) 

Commonwealth Court 89,500 (b) 
Rhode Island ..... Supreme Court 95,149 (a,p) Superior Court 85,666 (b,p) 

District court 80,320 (b,p) 
Sou'b Caroll.a Supreme Court 91,163 (a) Court of Appeals 86,606 (b) Circuit court 86,606 

Sou'h Ookola Supreme Court 67,288 (a) Circuit courts 62,840 (b) 
Tennessee ... Supreme Court 67,288 (a,q) Court of Appeals 85,575 (q) Chancery courts 81,900 (q) 

Court of Criminal Appeals 85,575 (q) Circuit courts 81,900 (q) 
Criminal courts 81,900 (q) 

Texas ......... Supreme Court 91,035 (a) Court of Appeals 86,484 (b,c) District courts 81,932 (c) 
Utah ..... Supreme Court 80,309 (a) Court of Appeals 76,658 (b) District courts 73,008 
Vermont .. Supreme Court 70,775 (a) Superior courts 67,230 (b) 

District courts 67,230 (b) 

VIrginia ........ Supreme Court 99,709 (a) Court of Appeals 94,724 (b) Circuit courts 92,564 
Washington ... Supreme Court 107,200 (r) Court of Appeals 101,900 (r) Superior courts 96,600 

District Court 91,900 
Wesl VIrginia ... Supreme Court of 72,000 Circuit courts 65,000 

Appeals 
Court of Appeals 85,919 Circuit courts 80,548 Wisconsin ... Supreme Court 91,252 (a) 

Wyoming .... Supreme Court 85,000 District courts 77,000 
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COMPENSATION OF JUDGES-Continued 

Appellale courls 

Slate or other 
jurisdiction Court of lasl resort Salary 

Intermediate 
appellale court Salary General trial courts Salary 

Dist. of Columbia. Court of Appeals 
ArDerican Samoa. . High Court 
Guam ...... . 
Puerto Rico. . Supreme Court 

u.s. Vll'Jln IsI.nds. 

$137,300 (a) 
74,303 (a) 

67,400 (a) 

Sautre' National Center for State Courts, Survey oj Judicial Salaries (1992). 
Note: Compensation is shown according to most recent legislation. even 

though laws may not yet have taken effect. 
(a) These jurisdictions pay the following additional amounts to the chief 

justice or presiding judge of court of last resort: 
Alabama, Utah-$I,OOO 
Arizona-S2,184 
Arkansas-$7,116. 
California-SS,897. 
Colorado, Missouri, Oklahoma, Pennsylvania-52,500. 
Connecticut-$9,4S6. 
Delaware-$3,600. 
Hawaii-SI,OOO. 
Idaho-$I,S7S. 
Indiana-$2,62S. 
lowa-$3,200. 
Kansas-$2,080. 
Kentucky-$1,43S. 
Maine-$4,173. 
Maryland-$16,000. 
Massachusetts-$3,2S8. 
Minnesota-S8,9OS. 
Mississippi-chief justice, SI,200; presiding judge, S600. 
Montana-$1,270. 
New Hampshire-$2,7S6. 
New Jersey-$S,OOO. 
New Mexico-51,OSO. 
New York-$S,OOO. 
North Carolina-SI,884. 
North Dakota, South Dakota, Tennessee, Utah-$2,000. 
Ohio-5S,8S0. 
Oregon-$1,800. 
Rhode Island-$9,SIS. 
South Carolina-$4,798. 
Texas-$2,678. 
Vermont-53,435. 
Virginia-$6,S92 (plus 56,SOO in lieu of travel expenses). 
Wisconsin-$7,9S7. 
District of Columbia-$SOO. 
American Samoa-plus nonforeign post differentials where applicable. 
Puerto Rico-S600. 

(b) Additional amounts paid to various judges: 
Alabama-presiding judge, SSOO. 
Arkansas-chief judge, 51,36S. 
Colorado-chief judge, 52,SOO. 
Connecticut-state court administrator who is also a judge of Superior court, 
$S,047; chief judge, $S,826. 

Delaware-presiding judge, $3,700. 
Hawaii-chief judge, $I,SOO. 
Illinois-chief judge, $S,727. 
Indiana-chief judge, 52,67S. 
Iowa-chief judge of court of appeals, $3,200; chief judge of district court, 
$3,200. 

Kentucky-chief judge, $717. 
Maine-chief justice, 53,939. 
Maryland-chief judge of court of special appeals, $2,SOO. 
Massachusetts-chief justice of appeal'i court, 53,259; superior court chief 
justice, 53,348. 

Minnesota-chief judge of the court of appeals, $4,196; chief judge of dis
trict courts, $3,938. 

Missouri-chief judge S8,451. 

Superior Court 
(s) 
Superior Court 
Superior Court 
District Court 
Territorial Court 

New Hampshire-chief judge of superior court, SS,SI3. 
New Mexico-chief judge, 51,OSO. 

$129,SOO (b) 
(s) 

8S,000 (b) 
S8,000 
SO,OOO 
7S,000 (b) 

New York-presiding judge of appellate division of supreme court, $S,OOO. 
North Carolina-chief judge of court of appeals, 51,896; senior judge of su
perior court, S2,464. 

North Dakota-presiding judge, $I,SSO. 
Oregon-chief jud~e, SI,800. 
Pennsylvania-preSIding judges of superior court and commonwealth court, 

51,500; president judges of courts of common pLeas, additional amounts to 
$2,SOO, depending on number of judges and population. 

Rhode Island-presiding judge of superior court, $S,S67; presiding judge 
of district court, $8,032. 

South Carolina-chief jud~e, $3,67S. 
South Dakota-presiding CIrcuit judge, 52,000. 
Thxas-chief judge, $SIO. 
Utah, Virginia-chief judge, $1,000. 
Vermont-administrative judges of superior and district courts, 53,545. 
District of Columbia-chief judge of superior court, 5S00. 
Guam-presiding judge, S2,000. 
U.S. Virgin IsIands-presidin~ judge of territorial court, $S,OOO. 

(c) Plus local supplements, If any. In Thxas, for court of appeals, supple· 
ments to salary $1,000 less than salary for supreme court justice; for district 
court. supplements to salary S2.00CJ less than salary of supreme court justice. 

(d) Salaries range from S104,988 to S106,392 for supreme court justices 
and 596,600 to $103,596 for superior court judges, depending on location 
and cost-of-Hving differentials. 

(eJ Effective July 1, 1992. 
(f) Plus 3 percent semiannually for 2S or more years, 3/4 of 3 percent for 

20·2S years, 112 of 3 percent for IS-20 years, and 1/4 of 3 percent for IO-IS 
years. 

(g) Plus $3,000 subsistence allowance for associate judges; for chief judges, 
$S,SOO. 

(h) Salary varies according to designation: district judge designated as ad· 
ministrative judge, $70,346; district judge, 569,5S2; district magistrate judge, 
532,839. 

(i) Chief regional judges receive 572,172. 
(j) Superior court department of the trial court. 
(k) State may pay if municipality elects to transfer jurisdiction of municipal 

ordinance violations to circuit court. 
(I) Assignment judges receive $IOS,OOO. 
(m) Appellate division of the Supreme Court in the 1st, 2nd, 3rd, and 4th 

departments, the presiding justice. 5107,500 and the associate jastice, 
$102,SOO. Appellate terms of the Supreme Court, 1st, 2nd, 9th, 10th, 11th, 
and 12th districts, the presiding justice, $100,000, and the associate justice, 
$97,SOO. 

(n) Plus 4.8 percent after S years, 9.6 percent after 10 years, 14.4 percent 
after IS years, and 19.2 percent after 20 years. 

(0) District judges, $67,933. Associate district judges paid on basis of popu· 
lation ranges: over 30,000-S64,077; 10,000 to 30,000--$57,009 under 
10,000--$53,472. 

(p) Plus S percent after 7 years, 10 percent after 11 years, IS percent after 
IS years, 17.S percent after 20 years, and 20 percent after 2S years. 

(q) Effective September I, 1990. 
(r) Effective September 3, 1992. 
(5) General trial court responsibilities handled by the chief justice or asso

ciate judges of the High Court. 
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Table 4.7 
SELECTED DATA ON COURT ADMINISTRATIVE OFFICES 

State or other Appointed 
jurisdiction Title Established by (a) Salary 

AI.b.m •............ Administrative Director of Courts (b) 1971 CJ $ 86,190 
AI .. k •.............. Administrative Director 1959 CJ (b) 102,468 
Arizona ............. Administrative Director of Courts 1960 SC 83,600 
Arkansas ........... Director, Administrative Office of the Courts 1965 CJ (c) 57,318 
California ........... Administrative Director of the Courts 1960 JC 113,632 

Colorado ........... State Court Administrator 1959 SC 76,500 
Connecticut ......... Chief Court Administrator (d) 1%5 CJ 100,943 (e) 
Delaware Director. Administrative Office of the Courts 1971 CJ 67,500 
Florida ............. State Courts Administrator 1972 SC 82,400 
Georgia ............. Director, Administrative Office of the Courts 1973 JC 73,000 

Hawaii ............. Administrative Director of the Courts 1959 CJ (b) 85,302 
Id.ho .............. Administrative Director of the Courts 1967 SC 73,689 
Illinois .............. Administrative Director of the Courts 1959 SC 91,642 
Indiana ............. Executive Director, Division of State Court 1975 SC 66,744 

Administration 
Iowa ............... Court Administrator 1971 SC 60,100 

to 80,000 

Kansas ............. Judicial Administrator 1965 CJ 69,552 

~::~~i~~~ ::::::::::: Administrative Director of the Courts 1976 CJ 71,177 
Judicial Administrator 1954 SC 84,600 

Maine .............. Court Administrator 1975 CJ 65,936 
Maryl.nd ........... State Court Administrator (b) 1955 CJ 81,200 

Massachusetts ....... Administrator, Supreme Judicial Court (b) 1978 SC 86,%7 
Michigan ........... State Court Administrator 1952 SC 93,605 
Minnesota .......... State Court Administrator 1963 SC not to exceed 

78,768 

~::~~~~i. :::::::::: Court Administrator 1974 SC 66,200 
State Courts Administrator 1970 SC 69,340 

Montana ............ State Court Administrator 1975 SC 47,730 
Nebraska ........... State Court Administrator 1972 CJ 63,162 
Nevada ............. Director, Office of Court Administration 1971 SC 63,118 
New Hampshire ..... Director of Administrative Services 1980 SC 67,765 
New Jersey .......... Administrative Director of the Courts 1948 CJ 100,000 

New Mexico ......... Director. Administrative Office of the Courts 1959 SC 64,692 
New York Chief Administrator of the Courts (f) 1978 CJ (g) 107,500 
North Carolina ...... Director, Administrative Office of the Courts 1%5 CJ 77,736 (e) 
North Dakot •....... Court Administrator (h) 1971 CJ 59,665 
Ohio ............... Administrative Director of the Courts 1955 SC 84,136 

Oklahoma .......... Administrative Director of the Courts 1%7 SC 74,914 
Oregon ............. Court Administrator 1971 CJ 69,600 
Pennsyhania ........ Court Administrator 1%8 SC 79,000 
Rhode Island ........ State Court Administrator 1%9 CJ 65,008 (e) 
South Carolin •...... Director of Court Administration 1973 CJ 71,482 

South Dakot. . ...... State Court Administrator 1974 SC 40,665 
to 61,020 

Tennessee ........... Executive Secretary of the Supreme Court 1%3 SC 85,575 
Texas ............... Administrative Director of the Courts (i) 1977 SC 79,040 
Utah ............... Court Administrator 1973 SC 73,008 
Vermont ............ Court Administrator (j) 1967 SC 67,230 

Virginia ............. Executive Secretary to the Supreme Court 1952 SC 90,749 
Administrator for the Courts 1957 SC (k) 90,100 Washington ......... 

West Vlrglni. ....... Administrative Director of the Supreme Court of 1975 SC 66,000 
Appeals 

Wisconsin ........... Director of State Courts 
Wyoming ........... Court Coordinator 

Dist. of Columbia ... Executive Officer. Courts of D.C. 
American Samoa Court Administrator 
Guam .............. Administrative Director of Superior Court 
Puerto Rico ......... Administrative Director of the Court 
U.S. \'irgin Islands. Court/Administrative Clerk 

Source: Salary information was taken from National Center for State 
Courts, Survey oj Judicial Salaries (January 1992). 

Key: 
SC-State court of last resort. 
Cl -Chief justice or chief judge of court of last resort. 
JC-Judicial council. 
N.A.-Not available. 
(a) Term of office for all court administrators is at pleasure of appoint

ing authority. 
(b) With approval of Supreme Court. 
(c) With approval of Judicial Council. 
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1978 SC 83,417 
1974 SC 46,294 

1971 (I) 129,500 
1977 CJ 27,092 
N.A. CJ (m) 67,150 
1952 CJ 65,000 
N.A. N.A. 55,700 

(d) Administrator is an associate judge of the Supreme Court. 
(e) Base pay supplemented by increments for length of service. 
(f) If incumbent is a judge, the title is Chief Administrative Judge of 

the Courts. 
(g) With advice and consent of Administrative Board of the Courts. 
(h) Serves as executive secretary to Judicial Council. 
(i) Serves as executive director of Judicial council. 
Ul Also clerk of the Supreme Court. 
(k) Appointed from list of five submitted by governor. 
(1) Joint Committee on Judicial Administration. 
(m) Presiding judge of Superior Court (general trial court). 



THE "NEW" JUDICIAL FEDERALISM 

By Stanley H. Friedelbaum 

Contemporary judicial federalism refers to 
a transfer of aspects of judicial primacy from 
the federal courts, especially the U.S. Supreme 
Court, to state appellate courts. The transfer 
is not the result of a weakening in national su
premacy or a conscious effort to return to the 
states powers lost or misappropriated during 
the Warren Court years. Instead, with the as
sent of the Court's conservative and liberal 
factions in the early 1970s, a deferential atti
tude prevailed as state high courts revealed 
levels of unanticipated activism. Although 
there have been differences across the states, 
the activism has focused on traditionally state
oriented areas such as education finance, pri
vacy rights and elements of criminal law. 

Definitive explanations for the revival of 
state constitutional activism during the early 
1970s remain elusive. U.S. Supreme Court 
Justice William Brennan, an early advocate 
of state activism, attributed the revival largely 
to the conservative doctrinal trends of the 
Burger Court. Perhaps closer to the point 
were hints of a return to the past combined 
with an indigenous state constitutional revival 
that had already begun to materialize. What
ever the motivation, state activism already 
was underway in a number of states, with a 
striking parallelism in states as far apart, both 
geographically and experientially, as Califor
nia and New York, Oregon and New Jersey, 
and Hawaii and Alaska. 

A Glance Backward 

The activism associated with judicial feder
alism is not a new phenomenon. In fact, since 
the early years of the republic, dualism has 
been part of the American judicial system. 
However, state court activism during those 
years was limited largely by subject-matter 
areas. In recent years, state court activism has 

broadened and the procedures have become 
more sophisticated and diverse. I 

During the early years of the republic, Chief 
Justice John Marshall, a supporter of broad 
national power, believed that the Bill of Rights 
did not apply to state governments. In Barron 
v. Baltimore,2 Marshall argued there was no 
basis for departing from the "safe and judi
cious course" of limiting the Bill of Rights to 
the national government. And with James 
Madison's failure to secure the extension of 
selected provisions of the Bill of Rights to the 
states, no apparent restraints upon state leg
islative power existed. 

The Bill of Rights would not impose fed
eral restraints until after the Civil War. The 
Reconstruction amendments, particularly the 
Fourteenth Amendment, extended national 
authority to the states. Regardless of the 
breadth of the amendments, though, a ma
jority of the Court in the Slaughter-House 
Case~ still conveyed a disinclination to "fet
ter and degrade the State governments ... " 

Yet it was through the Fourteenth Amend
ment's due process clause that the Court came 
to apply the provisions of the national Bill of 
Rights to state governments. During the early 
1930s, the adoption of the doctrine of sub
stantive due process coupled with dramatic 
economic growth and widespread adherence 
to Social Darwinism produced an unprece
dented period of judicial negativism. The Su
preme Court's application of substantive due 
process to economic and social legislation 
expanded the meaning of legal concepts of 
liberty and property. Substantive due process, 

Stanley H. Friedelbaum, professor of Political 
Science Emeritus and director of the Burns Cen
ter for State Constitutional Studies at Rutgers 
University, is the author of numerous articles and 
books on public law topics. 
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used primarily to protect "liberty of contract:' 
that is, economic liberty, promoted an inva
sive federal judiciary that downgraded state 
autonomy and generated national powers 
overweening in their impact and destructive 
of the traditional federal-state balance.4 

Following the Court-packing crisis of 1937-
38,5 the Supreme Court withdrew from its 
much-decried role as a "super legislature" and 
gave deference to state powers. However, nei
ther the state legislatures nor state courts ex
hibited any renewal of vibrancy. Instead, the 
nation's entry into World War II imparted a 
new vigor to national power. There was some 
apprehension, not wholly imaginary, that re
gionalism would replace the states. The subse
quent admission of Alaska and Hawaii to 
the Union relieved these fears, but not before 
states launched major revitalizations of state 
constitutions and state administrative struc
tures. Revitalization of state constitutions, in 
part, led to the "new" judicial federalism. 

With its abandonment of substantive due 
process as a limit on government's power to 
regulate business,6 the Court expanded the due 
process clause to include basic civil rights and 
liberties. The Court held that the Fourteenth 
Amendment's due process clause "selectively 
incorporated" nearly all of the prohibitions 
in the Bill of Rights and made them applica
ble to state governments. Beginning in the 
early 1920s,7 and accelerating after 1937, the 
selective incorporation process culminated 
during the 1960s. 

Questions remain as to whether the nation
alization of the Bill of Rights persuaded 
against or prepared the way for a resort to 
state constitutions as major sources of judi
cial decisionmaking. No doubt the broad 
scope of the Bill of Rights governing both 
state and federal cases has convinced litigants 
to rely more on federal safeguards than state 
bills of rights. However, the Bill of Rights and 
the obligation that state courts must follow 
the Supreme Court's interpretation of federal 
law, has provided a defensive barrier that fa
cilitates state innovation. State constitutions 
offer opportunities to expand individual rights 
beyond those in their federal counterparts. 
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The conservatism of the Burger Court pro
vided the stimulus for state court activism. 
Activism became more common in 1986 af
ter the Court asserted that it would curtail 
further advances in judicially-created rights. 
In Bowers v. Hardwick, the Court referred to 
the 1930s "face-off between the Executive and 
the Court:' the dangers of returning to an un
duly sweeping due process, and warnings that 
the Court is "most vulnerable and comes 
nearest to illegitimacy when it deals with 
judge-made constitutional law having little or 
no cognizable roots in the language or design 
of the Constitution:,8 In this light, reinforced 
by an emphatically conservative Rehnquist 
Court majority, state constitutions have come 
to be regarded as the principal remaining bul
warks for the promotion of civil rights and 
liberties. Whether this will continue, should 
the Court's political outlook change, remains 
moot. 

In growing numbers during the 1970s and 
1980s, state high courts began following unac
customed courses, establishing discrete bodies 
of law tied to state constitutional provisions. 
Built upon a doctrine of independent and ade
quate state grounds, state courts effectively 
immunized their decisions from U.S. Supreme 
Court review. Though the Court interposed 
no objection, the Justices did move to require 
that a "plain statement" point to a specific 
dependence on applicable sections of the state 
constitution.9 A number of state courts af
firmed not only the authority but also the 
responsibility to give effect to state constitu
tional safeguards whenever federal constitu
tional provisions offered a lesser measure of 
protection. 10 

The Federal Law Alternative 

While hundreds of cases during the past 
two decades have been linked to state con
stitutional provisions, state courts have not 
abandoned their reliance on the national Con
stitution. In the development of criminal law, 
even the most activist-oriented state courts 
have been inclined to follow federal prece
dents. 11 Adherence to the national Consti
tution has not always resulted in findings 
adverse to defendant interests. New York's 
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Court of Appeals, for example, staunchly 
defended a federally-guaranteed public trial 
in two recent cases touching upon such sen
sitive issues as the testimony of rape victimsl2 

and of cooperating witness-accomplices to a 
crime. 13 Regardless of possibly extenuating 
conditions, the Sixth Amendment, not the 
state's analogue, prevailed. 

Other allusions to the federal Bill of Rights 
occur in state court reviews of state criminal 
proceedings, with reference frequently made 
to basic concepts of due process and to such 
requirements as the assistance of counsel. 14 
Arguments also turn on familiar assurances 
of defendant rights to a speedy trial and to 
double jeopardy guarantees against multiple 
prosecutions. 15 Author Barry Latzer suggests 
that future developments in state criminal law 
are "likely to consist of selective rejectionism 
of Supreme Court doctrines, widespread adop
tionism, and a great deal of law-ambiguity 
with respect to the grounds of the decision!'16 

The U.S. Supreme Court's virtual with
drawal from initiating critical inquiries con
cerning the validity of economic and social 
legislation has extended with almost equal 
force to the state courts. Subtle differences 
occasionally become evident, centered on state 
court reviews oflegislative motives and exami
nations of lobbying activities. 17 But the results 
rarely are negative in old-style terms. Defer
ence remains almost as pervasive in states as 
in the federal forum. 

One state's recent controversial efforts to 
launch a major reform of automobile insur
ance regulations prompted a compelling re
sponse from affected insurance carriers. In a 
complex constitutional proceeding, the insur
ers claimed that their rights had been violated 
contrary to substantive due process guaran
tees and the takings and contract clauses. 
Though the state court sustained the legisla
ture's actions, the carriers were informed they 
could file "as-applied" challenges in the event 
a loophole in the law did not afford them a 
fair rate of return. The standards applied were 
the same criteria developed by the U.S. Su-

l' I· d . 18 preme Court lor reso vmg ue process Issues. 
Deference, then, prevailed without material 

impairment, but significant caveats were evi
dent. 

Exploring State Constitutional Strategies 

The Criminal Law 
Several state courts have departed from the 

U.S. Supreme Court in the area of search and 
seizure law, mainly because of the Court's 
weakening of the Fourth Amendment's exclu
sionary rule. In the 1984 case United States 
v. Leonl9 the Court narrowed the exclusion
ary rule by holding that evidence seized by 
means of an improperly granted search war
rant is not excluded if police relied in good
faith on the defective warrant. 

The New Jersey Supreme Court was one of 
the first state courts to reject the good-faith 
exception.20 The state court's holding was 
contrary to the Leon decision despite provi
sions in the state constitution's declaration of 
rights that were virtually identical to those of 
the Fourth Amendment. The holding was a 
turnabout in a state court that historically 
opposed the exclusionary rule. The majority 
opinion noted that the exclusionary rule was 
"imbedded" in the state's jurisprudence. Closer 
to fact was the dissenting opinion's reference 
to courts transforming a judicially-created 
remedy into a constitutionally guaranteed 
right. 

Another point of departure concerns the 
constitutionality of sobriety checkpoints. 
Michigan's Court of Appeals affirmed a trial 
court's holding that sobriety checkpoints vio
lated the Fourth Amendment, but did not ad
dress whether sobriety checkpoints violated 
Michigan's state constitutional provisions. 
After the Michigan Supreme Court denied an 
application for leave to appeal, the U.S. Su
preme Court agreed to review the case. In 
Michigan Department of State Police v. Sitz, 21 

a majority sustained the state's use of high
way checkpoints, rejecting claims based on 
the Fourth and Fourteenth Amendments. A 
remand to the state's Court of Appeals pre
pares the way for a possible ruling on state 
constitutional grounds that may "reverse" the 
U.S. Supreme Court's findings and strike 
down the Michigan program as violative of 
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the state's Fourth Amendment counterpart 
provision. 

A controversial offshoot of Sitz posed the 
question of whether a New Jersey roadblock 
program, as an indispensable condition of its 
constitutionality, must provide motorists an 
opportunity to evade it or refuse to partici
pate. The New Jersey appellate court deter
mined that the intrusion was minimal when 
balanced against the state's interests and did 
not constitute an unreasonable encroachment 
upon individual liberties. The court did not 
choose to apply greater protection under state 
constitutional analysis than that provided by 
the Fourth Amendment. 22 Other state courts 
have undertaken more rigorous examinations 
of checkpoint detentions under their state 
constitutions. 23 

Privacy Rights 
With a number of state constitutions adopt

ing explicit privacy rights, the states have be
come havens for the protection of privacy 
interests. Conceivably, an adroit reliance on 
federal constitutional provisions, especially 
the liberty provision of Fourteenth Amend
ment due process, could produce equally in
novative results.24 However, state courts tend 
to proceed by way of explicit state privacy 
guarantees. For the most part, significant state 
cases relate to bodily integrity and the rights 
of the mentally or terminally ill. 25 The U.S. 
Supreme Court's recent decision in the Mis
souri right-to-die case26 deferred to state prece
dents. Judicial patterns in this area probably 
will continue to develop along state-oriented 
lines. 

The most controversial aspect of constitu
tional protection of privacy relates to the ex
tent of state power to regulate abortion as 
currently set out in Roe v. Wade. 27 State courts, 
acting on independent state grounds, offer one 
of the few remaining sources of support for the 
preservation of abortion rights. Many current 
state judicial inquiries revolve around state 
parental consent statutes and other state enact
ments resulting from the US. Supreme Court's 
decision in Webster v. Reproductive Health Ser
vices. 28 

For example, in Florida, where the state 
constitution explicitly provides a right to 
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privacy, a parental consent law was tested by 
reference to what the state court termed "an 
independent, freestanding constitutional pro
vision which declares the fundamental right 
to privacy:'29 Invalidating the act under an 
exacting standard of review, the court held 
that a woman's right to abort was encom
passed within the privacy clause that protect
ed minors as well as adults since the privacy 
amendment extended to "every natural per
son:' The question remains whether other 
state courts will adopt such an interpretation 
of similar provisions. 

Apart from privacy rights in the state con
stitutional text, a more difficult, and surely a 
more contentious question relates to the 
course state courts will follow. Although the 
US. Supreme Court may overrule Roe v. 
Wade, state high courts are free to embrace or 
to reject state constitutional privacy provi
sions. Herein lies the crux of the dilemma that 
will confront state courts (and, initially, state 
legislatures) in treating this highly charged 
matter. Only the survival of Roe v. Wade, al
beit weakened by substantial incursions dur
ing the past decade, postpones decisions that 
promise to touch upon some of the most vex
ing questions ever faced by state courts. Will 
such actions, in their ultimate reach, signal a 
return to what were once considered procrea
tive and familial issues committed primarily 
to the states? Future developments remain 
problematic. 

School Funding 
Apart from the continuing appeal of civil 

rights and liberties issues, public school fund
ing ranks high among the subject areas that 
have given rise to major efforts in state courts 
over the past two decades. Until the middle 
of the twentieth century, public education was 
almost exclusively under state control. A turn
ing point occurred in the 1960s when the US. 
Congress provided substantial infusions of 
federal aid. The first significant federal judi
cial supervision of educational affairs fo
cused on violations of the First Amendment's 
religion dauses30 and desegregation require
ments. 31 With school systems governed large
ly by elected bodies and funded from local 
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property taxes, education finance seemed be
yond the bounds of judicial review. 

In the 1970s, though, the unwritten immu
nity from national judicial intervention ended 
when groups objecting to disparities among 
Texas school districts claimed that the exist
ing property tax base violated the Fourteenth 
Amendment's equal protection clause. In the 
case, San Antonio School Dist. v. Rodriguez, 32 

the U.S. Supreme Court held that there was 
no federal constitutional requirement that the 
amount spent per pupil be the same. Thus, 
poverty did not constitute a suspect class that 
requires strict scrutiny by the court. Nor did 
the Court find education to be a fundamen
tal right under the U.S. Constitution, which 
also would have required the strict scrutiny 
test. Instead, the Court declined to proceed 
beyond a relaxed rational basis test to avoid 
imposing "inflexible constitutional restraints" 
on the states. More significant was Justice 
Powell's "cautionary postscript" in Rodriguez, 
disavowing any assumption that the Court 
was endorsing the status quo in existing edu
cation finance systems. The Court boldly 
asserted its dissatisfaction with the heavy re
liance on local property taxes and its support 
for the reform of revenue-producing formu
las and systems. But solutions, Justice Powell 
made plain, would have to come from legis
lators and from the democratic pressures of 
the electorate. Although the majority's post
script was meant to rouse lawmakers and their 
constituents, one can easily imagine state 
courts construing the U.S. Supreme Court's 
language as an invitation to change funding 
inequities. 

A succession of state cases followed, build
ing upon the Rodriguez postscript in a fashion 
less cautious and restrained than any correc
tive remedies that might have found favor in 
the U.S. Supreme Court. California's second 
venture in education reform was tied to a 
strict scrutiny test and a strengthened version 
of state-devised equal protection.33 As in a 
number of other areas, the state served as a 
bellwether for constitutional experimentation. 

In 1973, New Jersey's highest court, which 
had joined California in espousing major 
changes in financing public education, invali-

dated the state's existing system on the basis 
of an arcane "thorough and efficient" man
date in the New Jersey constitution.34 Dramat
ic clashes between the state Supreme Court 
and the state legislature threatened to delay 
routine measures necessary for the timely 
opening of public schools for the fall term. 
Further expenditure of school funds was en
joined by judicial order until the legislature 
implemented the court's findings. The re
straining order was not lifted until the legisla
ture adopted proposals introducing an income 
tax as an integral part of the state's fiscal 
structure. As the court conceived it, only then 
could a previously passed reform act be ade
quately funded and new distribution formu
las conform to the court's mandate. 

Almost two decades later, the New Jersey 
court re-examined school financing progress 
and, finding it wanting in essential respects, 
ordered further changes to equalize per pupil 
expenditures among districts. 35 The earlier 
act, passed in response to the 1973 decision, 
was held unconstitutional in 1990 as applied 
to poor urban school districts. On a record ex
tending more than a decade, the New Jersey 
Supreme Court found state aid to be "counter
equalizing" in a second round of questions on 
school finance - an unprecedented action 
for that or any other state. The court required 
the state to raise the level of funding in the in
ner cities to that of property-rich districts and 
allocate additional monies to meet the special 
educational needs of the urban districts and 
redress their "extreme disadvantages:' 

The tax increases resulting from the New 
Jersey court's most recent inquiry had such 
an impact that gubernatorial approval ratings 
dropped and partisan control of the legisla
ture shifted from Democratic to Republican. 
In anticipation of the court's decision, the 
governor had urged the legislature to enact 
legislation drastically altering state aid formu
las and redistributing tax monies to the affect
ed urban centers. Major tax increases of an 
unprecedented nature were enacted largely to 
sustain the program adopted. 

A widespread, impassioned tax revolt fol
lowed. The governor, who had been elected by 
a substantial majority just a year earlier, was 
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castigated by former supporters who reflected 
an acute sense of betrayal and malaise. An 
anti-tax coalition was hurriedly formed, and 
an unsuccessful attempt was made to repudi
ate the controversial laws by placing non
binding referenda questions renouncing the 
acts on the ballot in 1990. The legislature 
subsequently revised the revenue-allocating 
scheme to direct part of the additional funds 
toward property tax relief. The measure ap
parently failed to convince the voters. In the 
1991 legislative election, the dynamics of New 
Jersey politics changed dramatically when the 
Republicans, previously the minority, gained 
control of both houses of the state legislature 
with veto-proof working majorities. 

Republican efforts to translate campaign 
promises into a reduction in the state sales tax 
have raised recurrent issues of state budget 
deficits and their effect on the quality of state 
services. 36 Meanwhile, those who had brought 
the original school-funding lawsuit argued 
again before the state Supreme Court that the 
legislature's reallocation of funds to proper
ty tax relief had revived inequities, thereby 
widening the gap between urban and suburban 
districts to the detriment of the inner cities. 
A new trial was ordered in the fall of 1991. At 
the same time, disgruntled middle-income 
districts, denied an opportunity to become 
parties to the pending suit, considered filing 
a separate action to contest the constitution
ality of the 1990 act. 37 The future remains 
uncertain as the governor and the legislature 
seek new revenue sources, including a possi
ble use of state employee pension funds to 
balance the state budget and to maintain an 
uneasy, if temporary, status quo in the alien
ated middle-income districts. 

In the aftermath of the New Jersey strife, 
proposals to introduce the initiative and ref
erendum are being given serious considera
tion for the first time in the state's history. 38 

There are even rumblings that with such de
vices in place the state Supreme Court's 
school finance rulings could be overturned by 
repealing the "thorough and efficient" clause 
of the state constitution. 

Given other state courts' decisions, the New 
Jersey and California cases were not aberrant 

252 The Book of the States 1992-93 

departures. Connecticut's Supreme Court char
acterized education as a fundamental right39 

just four years after the U.S. Supreme Court's 
contrary holding in Rodriguez. And in 1989, 
the Texas Supreme Court again addressed 
school funding inequities and achieved mark
edly different results. 40 Unlike the federal 
Court's non-interventionist pronouncement 
of 1973, the Texas court's opinion set aside the 
state's school financing arrangements as un
constitutional for their failure to satisfy a 
prescribed "efficiency" standard. Equality was 
tied to efficiency in a major restructuring of 
school aid formulas. 

As diversity has marked the course of state 
constitutional law in other areas, school fi
nance decisions also reflect variations in state 
distribution formulas and constitutional lan
guage. There is no assurance that "liberal" 
state courts will always agree upon interpreta
tions of like constitutional phraseology (e.g., a 
"thorough and efficient" requirement) to pro
duce kindred results. 41 The Oregon Supreme 
Court, for instance, recently declined to set 
aside the state's current method of funding 
public schools. 42 Groups bringing the action 
referred to an array of state constitutional 
provisions requiring, as they perceived them, 
equal educational opportunity or resources 
for all students regardless of their district of 
residence. The court denied the accuracy of 
their interpretation, responding that by vir
tue of a 1987 constitutional amendment, local 
property taxes were prescribed as a source of 
school funding and district-to-district differ
ences in per-pupil spending were contemplated 
and permitted. 

Though the Oregon court admitted that 
other constitutional language required the 
state to provide for a "uniform and general 
system of Common schools:' it did not at
tempt to reconcile the competing articles or 
to find the previous phraseology a "dead let
ter.' The Court held that the funding method 
did not violate the state constitution even 
though one of the concurring justices found 
the school finance system "perilously close to 
the edge of the cliff of unconstitutionalitY.' 
Irate voters elsewhere may emulate Oregon's 
example and by constitutional amendment, 
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impose binding conditions contrary to the 
course state courts would otherwise follow. 

Concluding Remarks 

This review of the current status of judicial 
federalism reveals that facile attempts to de
pict prevailing trends may be unavailing and 
illusory. The notion that a widespread devo
lution of powers has occurred neglects the 
state courts' continuing reliance on the na
tional Constitution. This reliance governs 
decisionmaking in a number of critical areas. 

In addition, where state courts have deviated 
substantially from federal constitutional pre
cepts, state constitutional amendments at 
times have compelled conformity with the pro
visions and interpretation of the US. Consti
tution. For example, Florida's "forced linkage" 
amendment requires that the state's search and 
seizure clause be "construed in conformity 
with the Fourth Amendment to the United 
States Constitution as interpreted by the United 
States Supreme Court:'43 In California, a kin
dred effort was undertaken by means of an 
initiative limiting the rights of criminal defen
dants to those afforded by the US. Consti-

. 44 tutlOn. However, the state Supreme Court 
thwarted the effort by a technical reading of 
distinctions between amending and revisory 
powers.45 Surely, devolution is not the appro
priate description for what has taken place in 
a complex structure that retains many of the 
models of national supremacy. 

Cooperative endeavors by federal and state 
courts promote a vibrant judicial federalism 
that provides for constructive and dynamic 
growth. Justice Powell's postscript in Rodri
guez exemplifies the US. Supreme Court's 
leadership role in school finance reform. Yet 
the advancement of school financing reform 
has not been the only instance of fruitful ac
commodative techniques. Often federal/state 
court linkages are weak, and the initiatory 
cases may originate in the state courts rather 
than in the federal court. A state decision 
striking down a municipal bond moratorium 
act for violating a state constitutional provi
sion,46 similar to the US. Constitution's con
tract clause, may have set the stage for the 
revival of the Constitution's contract clauses. 

In any event, accommodation cannot be as
sumed or taken to be a common occurrence. 47 

The converse side of state court activism 
occasionally reveals a purposeful evasion of 
responsibilities or even direct clashes with US. 
Supreme Court precedents - clashes that are 
not always necessary to assure the achieve
ment of overriding public policy objectives. 
When, in the much-noted Bakke48 reverse dis
crimination case, a state court predicated its 
~ndings on Fourteenth Amendment grounds, 
It was apparent that "buck passing" to the 
federal Supreme Court had been a paramount 
consideration. A state refuse disposal case, 
with results distinctly contrary to the US. Su
preme Court's ruling in like circumstances, 
was equally unrewarding. 49 

What emerges, then, are mixed interests, 
goals, plans and pragmatic designs, all of 
which comprise judicial federalism. Neither 
devol~tion nor accommodation effectively 
descnbes the current body of law. Like other 
experiments in social invention and manage
ment, judicial federalism takes on many im
ages. Not surprisingly, cross-currents are at 
~ork in a system diverse and far-reaching in 
Its scope and range. No doubt relationships 
among courts will continue to attract interest 
and incur scrutiny by court-watchers through
out the nation. Judicial federalism, among 
the most intriguing contemporary products 
of American statecraft, merits nothing less. 
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