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Alexander Hamilton said in The Federalist 
No. 78 that, “[t]he complete independence of the 
courts of justice” was “essential” in a constitution 
that limited legislative authority.2 Without the 
power of the courts to declare acts of the legisla-
ture contrary to the constitution, he suggested, the 
“rights [and] privileges [reserved to the people] 
would amount to nothing.”3 Hamilton also recog-
nized that an independent judiciary was necessary 
to guard the rights of individuals from the will of 
the majority, who may wish to oppress a minority 
group in a manner incompatible with a constitu-
tional provision.4 As he expressed in The Federalist 
No. 51: “It is of great importance in a republic, not 
only to guard the society against the oppression 
of its rulers; but to guard one part of the society 
against the injustice of the other part.”5 “[I]t is easy 
to see,” Hamilton observed, “that it would require 
an uncommon portion of fortitude in the Judges to 
do their duty as faithful guardians of the Constitu-
tion, where Legislative invasions of it have been 
instigated by the major voice of the community.”6

These underpinnings of judicial independence 
were recently tested in Iowa. In April 2009, the 
Iowa Supreme Court issued a decision in Varnum 
v. Brien unanimously declaring Iowa’s defense of 
marriage act violated the equality rights of same-
sex couples under the Iowa Constitution.7 In the 
next general election, opponents of this decision 
convinced Iowa voters not to retain three justices 
of the Iowa Supreme Court based on the justices’ 
role in this decision. Since the election, members of 
the Iowa legislature have called for the impeach-
ment of the remaining four justices, citing the jus-

do americans Still Value an independent Judiciary?
By Marsha Ternus

Former Chief Justice of the Iowa Supreme Court

In the November 2010 retention elections in Iowa, out-of-state special interest groups 
funded a vigorous campaign to oust three justices of the Iowa Supreme Court who had joined 
in the court’s unanimous decision declaring Iowa’s defense of marriage act a violation of the 
equality clause of the Iowa Constitution. The avowed purpose of these groups was to send a 
message across the country that judges ignore the will of the people at their peril. Intimidation 
of judges and retaliation against judges who make politically unpopular decisions undermine 
our Founding Fathers’ vision of a society governed by the rule of law. “Judicial independence 
is the vital mechanism that empowers judges to make decisions that may be unpopular but 
nonetheless correct. ... And it gives life to the promise that the Rule of Law safeguards the 
minority from the tyranny of the majority.”1

tices’ participation in the Varnum decision as the 
basis for their removal from the court.8 The events 
in Iowa suggest Americans may not value the role 
an independent judiciary plays in protecting the 
constitutional rights of all citizens.9

The Iowa experience presents the opportunity 
to reflect on whether Americans still share our 
Founding Fathers’ commitment to the values that 
shaped our national and state constitutions: The 
civil rights reserved to all members of our nation, 
as set forth in the constitution, must be protected 
from infringement by the government and by 
the majority, and the most reliable way to ensure 
these rights are preserved is to create and sup-
port an independent judiciary. Before this issue is 
addressed, it is helpful first to discuss the role of 
courts in protecting constitutional rights, the scope 
of the Varnum decision and this decision’s catalytic 
effect on the 2010 retention elections in Iowa.

Role of the Courts
America’s system of justice is based on the rule 
of law. The rule of law is a process of governing 
by laws that are applied fairly and uniformly to all 
people. Because the same rules are applied in the 
same manner to everyone, the rule of law protects 
the civil, political, economic and social rights of all 
citizens, not just the rights of the most vociferous, 
the most organized, the most popular or the most 
powerful. Applying the rule of law is the sum and 
substance of the work of the courts.

The people of Iowa created a government under 
the rule of law when they adopted the Iowa Con-
stitution, which sets forth the fundamental rules 
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and principles that govern Iowans and their gov-
ernment. In fact, the Iowa Constitution expressly 
states: “This constitution shall be the supreme law 
of the land,” and it goes on to say, “any law incon-
sistent therewith, shall be void.”

When a person believes a law adopted by the 
legislature violates the person’s constitutional 
rights, he or she may challenge the law in court. 
Upon being called upon to do so, the courts review 
the law and decide whether it complies with the 
constitution. Judicial review of the constitutional-
ity of legislative acts is one of the checks and bal-
ances in our form of government and has existed in 
America for more than 200 years.10

The duty of courts to determine the constitu-
tionality of statutes does not mean the judicial 
power is superior to legislative power. Rather, 
when the will of the legislature expressed in its 
statutes stands in opposition to the will of the peo-
ple as expressed in their constitution, the courts 
must prefer the constitution over the statutes. 
Thus, regardless of whether a particular result will 
be popular, courts must, under all circumstances, 
protect the supremacy of the constitution by 
declaring an unconstitutional statute void. Only by 
protecting the supremacy of the constitution can 
the people be assured the freedoms and rights set 
out in the constitution will be preserved.

If the majority disagrees with a court ruling 
interpreting the constitution, there is a process for 
changing constitutional interpretations the people 
do not like. That process is to amend the constitu-
tion to override the court’s decision. In this way, the 
people always have the last say about the content 
and meaning of the constitution. As Alexander 
Hamilton pointed out, however, until the people 
have amended the constitution, “it is binding upon 
themselves collectively, as well as individually; and 
no presumption or even knowledge of [the peo-
ple’s] sentiments, can warrant their representatives 
in a departure from it.”11

The Varnum Decision
Courts exist to resolve disputes, including dis-
putes between citizens and their government. In 
Varnum, the dispute was between six same-sex 
couples and a county recorder, the government 
official responsible for issuing licenses to marry. 
These couples applied for marriage licenses but 
were told by the county recorder that a state law 
prohibited him from issuing licenses to them. The 
state law upon which the county recorder relied 
provided that, “[o]nly a marriage between a male 

and a female is valid.”12 After the county recorder 
denied the marriage license applications of these 
couples, they filed a lawsuit asking that the court 
order the county recorder to issue the requested 
licenses. The couples claimed the law upon which 
the county recorder relied was unconstitutional 
and unenforceable.

The law at issue in the Varnum decision placed 
limitations on who was eligible to enter into a 
civil contract created by the legislature. The stat-
ute creating this contract provided: “Marriage is a 
civil contract, requiring the consent of the parties 
capable of entering into other contracts, except 
as herein otherwise provided.”13 Thus, the Iowa 
Supreme Court was asked to consider a law gov-
erning a legal contract, not the religious institution 
of marriage. The court pointed out this distinction 
in its opinion:

“Our constitution does not permit any branch of 
government to resolve ... religious debates and 
entrusts to courts the task of ensuring govern-
ment avoids them. The statute at issue in this 
case does not prescribe a definition of marriage 
for religious institutions. Instead, the statute 
declares: ‘Marriage is a civil contract’ and then 
regulates that civil contract. Thus, in pursuing 
our task in this case, we proceed as civil judges, 
far removed from the theological debate of 
religious clerics, and focus only on the concept 
of civil marriage and the state licensing system 
that identifies a limited class of persons entitled 
to secular rights and benefits associated with 
civil marriage.

.  .  .  .

As a result, civil marriage must be judged under 
our constitutional standards of equal protec-
tion and not under religious doctrines or the 
religious views of individuals.”

The constitutional standard applied in Varnum 
was the equality clause Iowans included in their 
constitution when Iowa became a state. It provides 
in relevant part: “[T]he general assembly shall not 
grant to any citizen or class of citizens, privileges or 
immunities, which, upon the same terms shall not 
equally belong to all citizens.”14 When the court 
determined the legislature’s restriction of the 
privileges15 that flow from civil marriage to a lim-
ited class of citizens violated the plaintiffs’ equality 
rights, the court performed its constitutional duty 
by declaring the statute void. Then, as is customary 
when a party proves its claim, the court granted 
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the plaintiffs the relief they sought—an order that 
the county recorder could not rely on the uncon-
stitutional restriction on the individuals who could 
obtain a marriage license and was, therefore, obli-
gated to issue licenses to the six same-sex couples 
who brought the lawsuit.

The Retention Election
In the 2010 general election that followed the 
2009 Varnum decision, three members of the Iowa 
Supreme Court were on the ballot for retention. 
In retention elections, a judge runs unopposed and 
voters simply choose whether to retain the judge 
for another term.16 Politics had played no role in 
prior retention elections, and Iowa judges had not 
found it necessary to form campaign committees, 
to engage in fundraising or to campaign in any 
manner.

The 2010 retention elections were very different. 
Iowa For Freedom, a project of Mississippi-based 
AFA Action Inc., targeted the justices on the ballot. 
It claimed, “the Iowa Supreme Court clearly stepped 
out of its constitutional boundaries and imposed 
its will on the people of Iowa ... by declaring Iowa to 
be a ‘same-sex’ marriage state.”17 The avowed pur-
pose of ousting the three justices was to send a 
message “in Iowa and across the country [that] [t]he 
ruling class ignores the people at its peril.”18 Iowa 
For Freedom and its campaign were heavily funded 
by out-of-state special interest groups, which to-
gether significantly outspent groups supporting the 
justices on the retention ballot.19 In the end, the 
three justices were not retained because a majority 
of Iowans voting in the election were persuaded 
the court had exceeded its proper role.

Threat to an Independent Judiciary
An Iowa statute requires judges to take an oath 
before assuming their position. In this oath, judges 
promise to “support the Constitution of the United 
States and the Constitution of the State of Iowa,” 
and, “without fear, favor, affection, or hope of reward, 
[and] to the best of their knowledge and ability, ad-
minister justice according to the law, equally to the 
rich and the poor.”20 Following this oath sometimes 
leads to unpopular decisions, as demonstrated by 
the Varnum decision and its aftermath.

Dealing with controversial issues has always 
been part of being a judge, and, certainly, public 
debate about the merits of court decisions is a 
healthy aspect of a democratic society. But what 
message is sent when a retention election is used 
as a referendum on a particular court decision? 

Clearly, as noted above, the message intended in 
Iowa was that courts should rule in accordance 
with public opinion.21 In fact, opponents of the 
Varnum decision justified their attack on the judi-
ciary by arguing justices must be held accountable 
to the people when the court makes a decision the 
people do not like. A Minnesota judge responded 
to similar contentions with this observation:

“It might sound good to have judges ‘account-
able to the people.’ But which people? Should 
judges be accountable to those who shout the 
loudest or make the most threats? Should 
judges be accountable to the majority? If so, 
what happens to the rights of the minority? 
And what happens to a judge’s responsibility to 
uphold the law and the Constitution? When a 
judge starts to worry about who [the judge] will 
please or displease with a ruling, then we cease 
to be a government based on law.”22

In view of what happened in Iowa, we must ask 
ourselves whether we still believe in the rule of law 
and an impartial judiciary. We will have neither 
if we expect judges to rule on the basis of public 
opinion or the views of special interest groups. Of 
course, applying the rule of law in a fair and impar-
tial manner does not mean everyone will agree 
with court decisions or that courts are immune 
from error. But it does mean courts are account-
able to the law and, above all else, accountable to 
the people’s constitution, and in this way, courts 
are always accountable to the people.

Conclusion
At the end of the day, the debate about controver-
sial court decisions and the judges who make them 
boils down to a simple question: What kind of 
court system do Americans want? A court system 
that issues rulings based upon public opinion polls, 
campaign contributions and political intimida-
tion, or a court system that issues impartial rulings 
based upon the rule of law?

If we as Americans value the rule of law and 
reject a society controlled by the tyranny of the ma-
jority, we must act as if we do. Efforts to intimidate 
the judiciary and to turn judges into politicians in 
robes undermine fair and impartial justice and will, 
over time, destroy the ability and willingness of 
judges “to do their duty as faithful guardians of the 
Constitution.” Only through an unwavering com-
mitment to an independent judiciary can we assure 
future generations that they too will enjoy a society 
governed by the rule of law.
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