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The State of State Courts: Efforts to Improve
Interbranch Relations in the Wake of Perceptions of Crisis1
Roger E. Hartley and Melissa L. English
Declining budgets, the need for court reforms and efforts to rein in court power necessitate
examining how courts work with or lobby other branches of government. This article examines
existing research on how courts do intergovernmental relations work and focuses on the need
for the development of best practices.
It is well documented that declining state budgets
have created significant funding challenges for state
courts during the past decade. Unprecedented state
budget deficits have led to year-over-year budget
deficits from 2009–11 for a majority of state court
systems.2 While some data suggest state court budgets have stabilized,3 court leaders, lawyers, scholars
and organizations such as the National Center for
State Courts and the American Bar Association
have noted how these sustained budget cuts have
hollowed out state courts, seriously compromised
state court operations and jeopardized judicial
independence.4
One important byproduct of the budget crisis in
state courts is a renewed focus on the judiciary’s
neglect of the complex intergovernmental relationships at the heart of the budgeting process.
Even for courts, these relationships are political in
nature. In 21 states, the judiciary submits budget
requests directly to the legislature. In 12 states, the
judiciary’s budget is submitted to the executive. In
19 states, it is submitted to both. Most states permit
the executive branch or legislature to amend the
budget request; the request is filed as a separate bill
in only 10 states.5 Regardless of the specific budget
process, courts in every state must lobby one or
both branches to pass the budget and must be in a
position to advocate, lobby and defend themselves
by establishing and leveraging intergovernmental
relationships.
Courts, however, arguably face intergovernmental
relations and lobbying constraints other agencies
and groups do not.6 The power of the judiciary is
related to the perception that courts remain unbiased and above politics.7 The role of judges as fair
and impartial arbiters of disputes might make
them conservative in their interactions with more
overtly political branches of government. Some
scholars argue that open and political efforts to
work with the other branches might raise percep-

tions of bias and lead to efforts to rein in the power
of the courts.8 Research confirms these fears and
suggests that legislative efforts to invalidate the
Violence Against Women Act may have been
amplified by judicial lobbying.9
On other hand, research suggests a constrained,
conservative or passive approach to politics by
courts leads to poor performance and poor outcomes. In budget politics, for example, court leaders
behaved less acquisitively than other agencies in
budget requests and were unable to grow their
budgets at the same level.10 Also, unlike other
agencies, courts rarely came to the legislature with
allies to support their requests.11 When asked to
rate a set of common lobbying strategies employed
by court officials, legislative and gubernatorial
budget officials generally rated the importance of
the courts’ budget strategies lower than court officials had rated them.12 This suggests legislative and
executive officials responsible for judicial budget
requests expect courts to adopt the more aggressive
—and political—approaches used by state agencies
like transportation, education and corrections.
Intergovernmental relationships are important
to more than the budget process, and have been
specifically linked to courts’ ability to impact any
kind of court reform that requires political effort
or change by other branches. The rise and institutionalization of specialty courts, such as drug and
other therapeutic courts, is a striking example of
the potentially dispositive effect of intergovernmental relationships on court reform.13 In states
such as Arizona, Missouri and New York, court
leaders actively lobbied the state legislature and
executive branch, obtaining significant resources
including statewide funding, administrative offices
and personnel devoted to specialty courts. In states
where court-lobbying efforts were stifled, like
South Carolina, statewide resources have not been
allocated.14
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Intergovernmental relationships are also important to crafting sound public policy. Judges and
other justice system officials have a unique judicial
voice that stems from their regular participation in
the implementation of legal policy and street level
knowledge of the law in action.15 This experience
and knowledge is beneficial in evaluating proposed
policy and recognizing the positive and negative
consequences of proposed legislation.
The judicial voice in the policymaking process
can help inform the elected leaders who set the
agenda and write laws, and the executive branch
officials who implement policy. For example, some
states permit courts to submit a judicial impact
statement to the state legislature if a bill or resolution has the potential to affect court revenues or
expenditures.16 Only a very few states, however,
allow judicial impact statements.17 The improvement of intergovernmental relations and efforts to
improve communication and lobbying can facilitate and amplify the judicial voice in the policy
process and, perhaps, improve lawmaking.18
While attacks on court budgets by legislatures
and executives is not unprecedented,19 the importance of intergovernmental relationships have
come into sharp relief more recently as state legislators in Kansas have gone as far as tying court
appropriations to particular case outcomes in
apparent retaliation for court decisions in highprofile cases.20 Other state legislators and governors
have targeted court structure or jurisdiction.21 In
South Dakota, a voter initiative called J.A.I.L 4
Judges would have ended judicial immunity by
constitutional amendment.22
These more bare-knuckled attacks on courts
underscore the lesson of the past decade’s budget
crisis. Whether it is a response to crisis, an effort to
improve relationships to prevent crisis or attempts
to amplify the judicial voice in the policy process,
courts must be able to openly and effectively build
relationships with other branches, communicate
their needs and interests to elected officials, and
find ways to make these judicial needs and interests
salient. These are, by definition, political efforts.

Efforts to Improve
Intergovernmental Relations
In the past five years, a renewed focus has been
placed on improving the judiciary’s intergovernmental relationships and crafting strategies that will
help courts negotiate the rough-and-tumble of the
political process. Court officials at the highest levels,
public legal organizations such as the National Center
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for State Courts and the American Bar Association,
political scientists and legal scholars have shared
this focus. The result has been the identification
of important opportunities for the judiciary to
improve intergovernmental relationships, and the
development of innovative programs to develop
the opportunities and capacity for courts to advocate within the political process.
One opportunity that has been identified is for
court leaders to build collegial relationships with
the other branches so the members of those
branches understand the role of courts, their
importance to the legal system and their needs. In
2009, the American Bar Association’s Presidential
Commission on Fair and Impartial State Courts
and the National Center for State Courts sponsored a national summit in Charlotte, N.C., entitled
“Justice is the Business of Government: The Critical Role of Fair and Impartial State Courts.”23 The
summit included 300 attendees and delegations for
each branch of government from 37 states. It
focused on the need to improve relations among
the branches and concluded that court leadership
needed to become more assertive about the needs
of courts. Among the conclusions of the summit
was for each delegation to create local plans for
regularized communication with the other
branches of government with specific attention to
legislation with an impact on courts.24
The 2013 annual meeting of the Conference
of Chief Justices and Conference of State Court
Administrators in Burlington, Vermont, had a
similar focus: “Collaborative Justice: Interbranch
Relations in the New Century.” This meeting
was notable for including representatives from
the National Governor’s Association and the
National Conference of State Legislatures. The
Justices and court administrators spent significant
time discussing how to improve lobbying efforts
with other branches. Among the findings were that
judicial leaders needed to create and maintain personal relationships with legislative and executive
leaders.25 The attendees established a framework
for an institutionalized meeting structure where
regular interbranch communication can occur and
committed to build national partnerships with the
National Governors Association and National
Conference of State Legislatures to work on
policy agendas and research of interest to all three
branches.26
Courts also recognize the necessity of internal
and external reforms to increase the courts’ capacity to lobby while also closing avenues for reprisal.
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In the context of budget politics, external reforms
include constitutional amendments to allow direct
submission of the budget to state legislators, legislative efforts to free courts of restrictive budget
line items and institutional changes inside courts
that would build better strategic lobbying efforts.27
Internally, courts can improve capacity for political
engagement by devoting more resources to intergovernmental relations staff and building internal
lobbying processes that persist across budget
cycles.28 Unfortunately, no research examining
the amount of money and staff courts devote to
their intergovernmental relations work has been
conducted.
Other scholars have noted the importance of
improving tactics and effective messaging. For
example, Jeremy Buchman, Associate Professor
of Political Science at Long Island University, has
documented how the U.S. Supreme Court successfully lobbied for the Judiciary Act of 1925. The
Act sought to reduce the U.S. Supreme Court’s
caseload by expanding the Court’s discretionary
jurisdiction and forcing more parties to seek review
by writ of certiorari. The U.S. Supreme Court used
improvement of court efficiency as a means to
persuade lawmakers.29 Research also documents
strategy and successful efforts where federal court
officials worked with the other branches to build
judicial institutions over time and the lobbying
work of the Administrative Office of the United
States Courts.30 For example, court officials at the
federal level successfully lobbied for the Judiciary
Act of 1891 that created the United States Circuit
Court of Appeals and in 1939 Congress created the
Administrative Office of the United States Courts.
In states, a host of reforms have been created in
partnership with state legislatures and governors
like court unification of administration efforts,
changes to judicial selection methods, and support
of specialized courts.31
Judicial leadership and tenure also have been
identified as being important to improving interbranch relationships. Effective leadership is
important to build better relations with the other
branches and to form partnerships. Rather arbitrary selection methods, limits on the tenure of
court leaders—in Alabama, for example, presiding
circuit judges are limited to three-year terms—or
mandatory rotation of judicial positions and
benches may fracture important networks once
they are formed. For example, chief judges of the
circuit and district courts are the most senior judge
in the federal court system. They may serve a seven-

year term or until the age of 70.32 An alternative to
short rotations of judicial leaders is longer terms
with attention to judges with court leadership
skills, providing mentoring and grooming them for
succession into leadership, and giving them the opportunity to serve longer or multiple terms.
Courts also might create partnerships with outside organizations to help advance causes of
importance to courts. Courts in Tennessee, for
example, have created partnerships with executive
branch agencies that are participants in the court
system, including the prosecution and public
defense bars.33 Partnerships like these allow courts
to have allies that might raise the salience of court
issues and needs that would otherwise be ignored
when the branch goes into the political process
alone. In Washington state, the courts helped organize the Justice in Jeopardy Commission, which
included representatives from business, the bar, the
legislature and others to lobby on behalf of court
funding increases.34

Conclusion
Indiana Chief Justice Randall T. Shepard wrote
the following about the need for effective court
leadership on societal problems and interbranch
relations:
“… A member of the judicial family is called
upon to play roles that are not strictly a part
of the classic adjudicative function, but reflect
instead the exercise of leadership in other ways,
like lending a part of the credibility the judicial
branch acquires over time to a very important
undertaking that society needs.” 35
The crisis in court funding and efforts to alter
the powers of courts call attention to importance
of the courts’ intergovernmental relationships and
how, without effective and competitive advocacy,
court needs get lost in the rough and tumble of the
political process. While courts and allied organizations have a renewed focus on the importance
of intergovernmental relations, the effectiveness of
emerging strategies and best practices still need
evaluation. In addition, more scholarly research is
needed to continue to identify effective strategies
for courts to improve their capacity and ability to
lobby other branches, their tactics and how these
strategies compare to those of the executive agencies
with whom courts compete.
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