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Driving Under the Influence of Cannabis
Twenty-five states and the District of Columbia
currently allow marijuana use either for medicinal
and/or recreational purposes.1 As marijuana use
becomes more prevalent in states and legalization
gains more popular support, states are addressing the
myriad issues arising out of marijuana legalization,
such as banking, environmental impacts and driving.2
In light of a new report by the AAA Foundation for
Traffic Safety that found drivers who recently used
marijuana were involved in twice as many fatal car
accidents in Washington after the state legalized
cannabis, states are wrestling with the question: How
high is too high to drive?3
Regulating the use of marijuana while using an automobile is not straightforward and presents a host of
problems. Unlike alcohol intoxication, where the risk
of having an accident increases significantly as blood
alcohol levels increase, there is no scientific evidence
that the same holds true for marijuana use. In fact,
according to research by the AAA Foundation for
Traffic Safety, there is no scientific evidence that a
specific level of THC (delta-9-tetrahydrocannabinol—the primary mind-altering constituent found in
marijuana) in a person’s bloodstream is associated
with an impaired ability to drive.4
In addition, the AAA research found that marijuana
can affect people differently and some people with
high blood levels of THC may not be impaired, while
a person with lower levels may be too impaired to
safely operate a vehicle. Because marijuana can
have a variety of effects depending on the person,
developing consistent and fair guidelines for its use
while driving presents a challenge for policymakers.
Ultimately, the AAA study concluded that a per se
quantitative threshold for THC in blood tests is not
scientifically supported.
Another challenge in using blood tests to regulate
marijuana use and driving is that in some cases THC
can be detectable in a person’s blood hours or days
after use, or in the case of a chronic user detectable THC levels could persist for weeks. In a study
that monitored blood concentrations of THC in 25
chronic users, only nine users had no measurable
THC over a seven-day period of not using the drug.
After seven days of non-use, six of the 25 participants

still had detectable concentrations of THC in their
blood and five participants, all of whom were female,
had detectable levels over all seven days.5
Similarly, the use of urine tests in determining the
level of intoxication of a driver also can be problematic.6 Instead of testing for THC, the psychoactive
component of marijuana, urine tests only detect
the THC metabolites, most commonly carboxyTHC (THCC), which do not have any psychoactive
components. While the presence of THC metabolites
is accepted evidence of marijuana use, drug levels of
these metabolites do not necessarily correlate with
the amount of marijuana used or the time of the last
usage.
In addition, while the AAA study found that car
crashes increased after marijuana was legalized in
Washington state, 39 percent of the study subjects
who tested positive for THC in their blood also had
detectable levels of alcohol.7 Research has shown
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In Iowa, Michigan and Wisconsin, it is
illegal for a person to drive with any
measurable amount of THC in his or
her body. However, these states do not
set limits on THC metabolites. Medicinal marijuana is legal in Michigan, but
marijuana remains illegal in Iowa and
Wisconsin.
Other states make it illegal to drive
when a specified level of THC in the
blood is exceeded. Montana and Washington set the limit at 5 nanograms per
milliliter (ng/ml), Nevada and Ohio set
the limit at 2 ng/ml, while Pennsylvania,
which recently legalized the medicinal
use of marijuana, sets the limit at 1 ng/
ml. For comparison, a THC concentration of 4 ng/ml corresponds to a blood
alcohol content of 0.04 percent by
weight.10

that alcohol used in combination with marijuana
has very different impacts than the use of marijuana
alone. In a study that compared drivers impaired by
alcohol compared to drivers impaired by marijuana,
researchers found that although rates of intoxication were similar between alcohol and marijuana, 10
times as many crashes were linked to alcohol over
marijuana.8
While every state has laws addressing drug-impaired
driving which generally prohibit driving while
impaired by a substance, many states do not have
marijuana-specific laws. The laws in states with marijuana-specific laws are based solely on the amount of
THC or a metabolite in a person’s bloodstream. The
most common is a “zero tolerance” policy, in which
it is illegal to operate a vehicle with any amount of
THC and/or a THC metabolite in a person’s blood
or urine. Another approach is to adopt per se laws,
in which specified amounts of the drug or particular
amounts of metabolites are set as the legal standard.
Drivers who are impaired over this limit are considered compromised drivers and are prosecuted.
The Governors Highway Safety Association reports
that as of June 2016, 18 states had zero tolerance or
non-zero per se laws for marijuana-impaired drivers.9 Arizona, Delaware, Georgia, Illinois, Indiana,
Oklahoma, Rhode Island, South Dakota and Utah
make it illegal to drive with any measurable amount
of THC or its metabolites in a person’s bloodstream.
Marijuana is illegal in all of these states except for
Arizona, Illinois and Rhode Island, which have legalized marijuana for medicinal purposes.
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Colorado is unique in that if a driver’s
blood contains more than 5 ng/ml of
THC, the driver is presumed to be
under the influence, but can rebut this
presumption with other evidence of
sobriety. All other states define drugged
driving while using cannabis in terms
of whether the totality of the circumstances show that the driver was impaired. Under this
standard, drug test results are considered, but are not
the sole indicator of intoxication or impairment.
While zero tolerance laws are present in several
states, some courts are rejecting these zero tolerance
laws. In 2015, the Arizona Supreme Court ruled that
the presence of marijuana in a driver’s body is not
per se proof that the driver was impaired.11 Those
charged can still be considered in violation of the
law, but can escape prosecution if they convince the
court that the concentrations of metabolites found
in their test was insufficient to distract them from
driving. Similarly, the Michigan Supreme Court held
that drivers approved for using medical marijuana
in accordance with the state’s medical marijuana act
could not be prosecuted under the state’s zero tolerance policy unless they were “under the influence” of
marijuana.12
As marijuana legalization becomes more prevalent
in the United States, legislation to regulate impaired
drivers on the road will continue to be assessed.
However, as described above there remain challenges to fairly regulating the use of marijuana while
driving. “There is understandably a strong desire by
both lawmakers and the public to create legal limits
for marijuana impairment, in the same manner as we
do with alcohol,” said AAA President and CEO Marshall Doney. “In the case of marijuana, this approach
is flawed and not supported by scientific research.”
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